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COMPLAINT COUNSEL'SPROPOSED FINDINGS OF FACT

WHY THISMERGER MAY LESSEN COMPETITION

1. "Mergers are motivated by the prospect of financial gains.” Merger Guidelines
80.1.' The Merger Guidelines "focus on the one potential source of gain that is of concern
under the antitrust laws: market power." (Id.) "Market power to a seller is the ability profitably
to maintain prices above competitive levels for a significant period of time." (1d.) "The unifying
theme of the [Merger Guidelines] is that mergers should not be permitted to create or enhance
market power or to facilitate its exercise." (Id.; Simpson, Tr. 2985).

Response to Finding No. 1:

Complaint Counsel’s finding number 1 is an incomplete recitation of the Merger
Guidelines and the principles embodied in the Guidelines. The Merger Guidelines note that
“[t]he possible sources of the financial gains from mergers are many, and the Guidelines do not
attempt to identify al possible sources of gain in every merger.” Further, the Guidelines note
that “[b]ecause the specific standards set forth in the Guidelines must be applied to a broad range
of possible factual circumstances, mechanical application of those standards may provide
misleading answers to the economic questions raised under the antitrust laws. Moreover,
information is often incomplete and the picture of competitive conditions that develops from
historical evidence may provide an incomplete answer to the forward-looking inquiry of the
Guidelines.” Introduction, Merger Guidelines. Section 0.1 sets forth the full purpose and
underlying policy assumptions of the Guidelines. Merger Guidelines § 0.1.
2. By acquiring Pitt-Des Moines, Inc.'s Water and EC Divisions ("PDM"), Chicago
Bridge & Iron Company ("CB&I") has eliminated an important restraint on its ability to raise
prices and margins. Other firms cannot replace the competitive void left by PDM's demise.

CB&I's dominant position in highly concentrated markets increases the likelihood that CB& 1 has
achieved, and will be able to exercise, market power, either in coordination with other firms or

' U.S. Dept. of Justice & Federal Trade Commission, Horizontal Merger Guidelines (1992 rev'd 1997).
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unilaterally. Indeed, there is evidence that without PDM to discipline it, CB&| hasin fact raised
prices and margins in the relevant markets. CCFF 750-1221.

Response to Finding No. 2:

Complaint Counsdl’s finding number 2 is entirely false, unsupported by evidence,
and contrary to the weight of record evidence. First and foremost, the evidence is overwhelming
that there has been both actual entry and that there is potential entry constraining CB&1’s prices.
(See Harris, Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF 7.58, 7.92-7.101, 7.118,
7.113) (See FOF 3.68-3.227 (actual entry has occurred in the LNG market); FOF 4.16-4.54
(actua entry in the LPG market); FOF 5.22-5.71 (new competitors have entered the LIN/LOX
market); 5.79-5.184 (LIN/LOX customers are satisfied with prices received and available
competitive options)). Second, there is no evidence that CB&I has in fact raised its prices and
margins; Complaint Counsel’s purported examples of price increases are based on inappropriate
comparisons, conjecture, and fabrication. (See FOF 7.1-7.41, 3.597-3.641, 5.182-5.211, 7.164).
Complaint Counsel has not and cannot provide a single instance where CB& | has raised prices
on a firm fixed bid or where a customer has paid a higher price for a product than prior to the
Acquisition.

3. It is undisputed that the relevant product markets in which to analyze the merger
are large, field-erected: (1) liquefied natural gas storage tanks ("LNG"); (2) LNG import
terminals; (3) LNG peak shaving plants; (4) liquid nitrogen, oxygen and argon storage tanks

("LIN/LOX"); (5) refrigerated liquid petroleum gas storage tanks ("LPG"); and (6) large (over 20
feet in diameter) thermal vacuum chambers ("TVC"). CCFF 50-94.

Response to Finding No. 3:

Complaint Counsel’s finding number 3 is incorrect because Respondents have
clearly disputed the LIN/LOX market as defined by Complaint Counsel: the liquid nitrogen,

oxygen and argon storage tanks (“LIN/LOX") market should not include spheres, which are an

? "CCFF" refers to Complaint Counsel's Proposed Findings of Fact.
-2-
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entirely different technology and are not a substitute for LIN/LOX tanks. (Harris, Tr. 7301-02).
There is no basis for including spheresin the LIN/LOX market. (Harris, Tr. 7301-02)

4. It is undisputed that the relevant geographic market in which to analyze the
CB&I1-PDM merger is the United States. CCFF 95-98.

Response to Finding No. 4:

Complaint Counsel’s finding number 4 is misleading because while Respondents
do not dispute that the antitrust market in this proceeding should be the United States, evidence
relating to competition in the Western Hemisphere and elsewhere in the world is useful for the
purposes of analyzing the CB&1-PDM Acquisition because CB&I1’s domestic competitors are
also worldwide competitors offering identical products and services in nearby countries under
similar competitive conditions, and could do so in the United States. (E.g. Harris, Tr. 7214-20).

5. In the LNG and TV C markets, the merged entity's market share is 100%. In the
LIN/LOX and LPG markets, the merged entity's market share exceeds 70%. CCFF 148-193.

Response to Finding No. 5:

Complaint Counsel’s finding number 5 isfalse. For example, in the LNG market,
CB&| lost the Dynegy LNG project; thus CB&I does not have anything approaching a 100%
market share in the LNG market. (Puckett, Tr. 4547; [ XXXXXXXXXXX]) (FOF 3.68). AT&V
presently dominates the LIN/LOX market. (Harris, Tr. 7308). Since the Acquisition, CB&I has
won only about 18% of the dollars available in the relevant product markets. (Harris, Tr. 7223).
Further, this proposed finding is irrelevant because the market shares, as calculated by Complaint
Counsel, are not predictive of future competition; Complaint Counsel calculates market shares
over aspan of 13 years, using the same time period across all four markets regardless of admitted
changes in those markets. Importantly, Complaint Counsel completely ignores entry, which
negates the significance of these market shares, had they been appropriately calculated. (See

Harris, Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF 7.58, 7.92-7.101, 7.118, 7.113)
-3-
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(See FOF 3.68-3.227 (actual entry has occurred in the LNG market); FOF 4.16-4.54 (actual entry
in the LPG market); FOF 5.22-5.71 (new competitors have entered the LIN/LOX market); 5.79-
5184 (LIN/LOX customers are satisfied with prices received and available competitive
options)).

6. CB&l's acquisition of PDM creates a dominant firm in highly concentrated
markets. In the LNG market, the merger increases the HHI by at least [xx] to [xX]; in the
LIN/LOX market, the merger increases the HHI by at least [xx] to [xx]; in the LPG market, the

merger increases the HHI by [xx] to [xx]; and in the TV C market, the merger increases the HHI
by [xx] to 10000. CCFF 146, 160, 180, 193.

Response to Finding No. 6:

Complaint Counsel’s finding number 6 is misleading and/or inaccurate. First, the
assertion that “CB&I’s acquisition of PDM creates a dominant firm in highly concentrated
markets’ is contrary to the weight of the evidence that entry prevents any “dominance” by
CB&I. (See Harris, Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF 7.58, 7.92-7.101,
7.118, 7.113). Second, CB&I has won less than 20% of the available dollars in the relevant
markets since the date of the Acquisition; clearly CB&I is not a “dominant firm.” (Harris, Tr.
7223). Third, the HHIs as calculated by Complaint Counsel are misleading and are not “the best
indicator of firms future competitive significance” as required by section 1.41 of the Merger
Guidelines. (Merger Guidelines 8 1.41; Harris, Tr. 7221-29, 7286-87, 7311-13; see United
Satesv. Baker Hughes, 908 F.2d 981, 984 (D.C. Cir. 1990); United States v. General Dynamics
Corp., 415 U.S. 486, 498 (1974)).

7. The Merger Guidelines provide that where "the post-merger HHI exceeds 1800, it
will be presumed that mergers producing an increase in the HHI of more than 100 points are
likely to create or enhance market power or facilitate its exercise." Merger Guidelines § 1.51(c)
(emphasis supplied). In al of the relevant markets, CB&I's acquisition of PDM increases the

HHI by a minimum of 3200 and, by a wide margin, above the 1800 threshold necessary to
trigger the presumption of illegality.

CHI:1176893.3



Response to Finding No. 7:

Complaint Counsel’s finding number 7 is misleading because the HHIs as
calculated by Complaint Counsel are not predictive of future competition and therefore do not
trigger the presumption of illegality. (Harris, Tr. 7227; Merger Guidelines § 1.41) (FOF 7.116).
First, new competitors have entered the U.S. market since the Acquisition. (See Harris, Tr.
7219-21, 7307-08, 7311-12). (FOF 7.108, 7.127, 7.130).

Second, since the Acquisition, LNG demand in the U.S. has generally shifted
from single-containment to double- and full-containment tanks. (Harris, Tr. 7219-21). (FOF
7.108). This shift has changed the competitive abilities of CB&I relative to new entrants.
Because foreign companies are more experienced in building full and double-containment tanks,
they can be expected to have advantages relative to CB& I which Complaint Counsel's historical
market concentration statistics do not measure. (See Harris, Tr. 7227) (FOF 7.115). Complaint
Counsdl's economist, Dr. Simpson, did not account for these changes in his market share
analysis, which is significant because it affects Dr. Simpson's HHI analysis. (Harris, Tr. 7221-
22) (FOF 7.114). Further, Dr. Harris noted that, since the Acquisition, CB&| has won only 17-
18 percent of the dollar amounts awarded in the four markets combined. (Harris, Tr. 7223).
(FOF 7.78). For these reasons, Complaint Counsel's structural analysisis not useful. (Harris, Tr.
7227-29) (FOF 7.115).

Third, in some cases, the market concentration statistics and other economic
evidence presented by Complaint Counsel were misleading because they contained products
different than the relevant products. For example, the LIN/LOX market included certain spheres.
Because spheres serve different functions, and are constructed in a different manner, it is

inappropriate to include spheresin this market. (See Harris, Tr. 7301-02) (FOF 7.123).

-5-
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Fourth, Complaint Counsel chose to calculate stetistics in all four markets using
data from the same starting point -- 1990 to the date of the Acquisition. Complaint Counsel's
expert witness, Dr. John Simpson, acknowledged on cross-examination that he had no principled
basis for choosing this date, other than the fact that 1990 was the earliest data he had available.
(Simpson, Tr. 3704-05). There is no principled basis for selecting twelve years of data for
purposes of concentration statistics as compared to fifteen or five. Sales in these markets are
sporadic, and a single sale can represent a large percent of market share in any given year. Thus,
as the Merger Guidelines note, "[t]ypically, annual data are used, but where individual sales are
large and infrequent so that annual data may be unrepresentative, the Agency may measure
market shares over alonger period of time." (Merger Guidelines, § 1.41).

The arbitrary nature of the HHIs is underscored by the fact that choosing a
different date achieves a completely different result; picking a different starting point of 1995 or
1996, vastly different concentration statistics emerge. CB&I did not build an LNG or LPG tank
in the United States between 1995 and the date of the Acquisition, resulting in a change of zero
in the HHIs in those markets, and the HHI in the LIN/LOX market is lowered. (See, eg.,
Simpson, Tr. 3744) (FOF 7.236). In the therma vacuum chamber market, CB& | has not built a
thermal vacuum chamber since 1984. (Scorsone, Tr. 5055) (FOF 7.235). Thus, choosing to
calculate HHIs beginning in 1996 results in an HHI change of zero in three of the four markets.
Under Baker Hughes and Section 1.5 of the Merger Guidelines, an acquisition resulting in zero
change in the HHI fails to establish a prima facie case. In the LIN/LOX market, even Dr.
Simpson admitted that CB&I's sale by Praxair in 1997 was a significant competitive change, a
fact which would justify beginning the HHI calculation in 1997 after the date of the sale. (See

Simpson, Tr. 3753) (FOF 7.236).
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Finally, while the Merger Guidelines use HHIs as an eva uative tool for mergers,
the Merger Guidelines are not law and the courts have expressed a high degree of skepticism
regarding this use of HHIs. See Respondents' Conclusions of Law 7-22; Merger Guidelines 88
1.52, 1.521 (noting that market shares are only a starting point).

8. CB&I and PDM were each other's closest competitors. Respondents ordinary
course of business records repeatedly and consistently identify each other, to the exclusion of all

other firms (foreign and domestic), as each other's main competitive threat. CCFF 204-231. The
testimony of industry participants confirms this intense rivalry. CCFF 232-251.

Response to Finding No. 8:

Complaint Counsel’s proposed finding number 8 is irrelevant. The documents
referred to by Complaint Counsel predate the actual entry and announcements of planned entry
made by competitors indicating planned entry in the relevant markets. (See FOF 3.56).

9. The record of projects won in the United States by CB&I| and PDM reflect their
positions as the leading firms and closest competitors. Since 1990, CB&I or PDM was the firm
chosen by nearly every United States customer to build the relevant products. CCFF 146, 151,
172, 192.

Response to Finding No. 9:

Complaint Counsdl’s finding number 9 is inaccurate because since the
Acquisition CB&I has won less than 20% of the dollars available in the alleged product markets.
(See Harris, Tr. 7342-43). Even prior to the Acquisition, this statement would be false. For
example, in the LIN/LOX market Graver tank had the second highest market share. (Harris, Tr.
7312). In the therma vacuum chamber (*TVC") market, there has been virtually no demand
whatsoever since 1990; thus this finding is irrelevant with respect to the TV C market.
10. Since 1990, no foreign firm has beaten CB&l or PDM in head-to-head
competition for a project in the United States. CCFF 146, 151, 172, 192. Since 1990, domestic

firms have beaten CB& 1 or PDM in head-to-head competition in only a small handful of projects
in the United States. CCFF 146, 151, 172, 192.
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Response to Finding No. 10:

Complaint Counsel’s finding number 10 is false. Firgt, it is inaccurate to
characterize CB&I's defeats by domestic firms as a “handful” of projects. In the LIN/LOX
market, for example, AT&V has won three of the five post-Acquisition LIN/LOX projects and
all three of the LIN/LOX projects on which it bid. (Harris, Tr. 7308). Further, CB&I lost the
Dynegy project on both the EPC and tank portions of the project to foreign competition. (See
Harris, Tr. 7209-13, 7239-47; Puckett, Tr. 4547) (FOF 3.68). Additionally, Graver tank had the
second greatest market share in the LIN/LOX market through the 1990s. (Harris, Tr. 7312).
Clearly, CB&I has been beaten by a foreign firm in head-to-head competition in the United
States and has lost more than a handful of projects to domestic firms.

11.  The competition between CB&I and PDM benefitted customers in the form of,
inter alia, lower prices. In order to beat the other, CB&| and PDM strived to lower costs, reduce
prices aggressively and accept lower margins. CCFF 252-291. This vigorous competition

caused CB&I| and PDM to quote prices to customers at comparatively low margins, including at
times negative margins. CCFF 252-291.

Response to Finding No. 11:

Complaint Counsdl’s finding number 11 isirrelevant since there has been entry or
will be entry sufficient to maintain competition in the alleged product markets. (See Harris, Tr.
7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF 7.58, 7.92-7.101, 7.118, 7.113) (See FOF
3.68-3.227 (actual entry has occurred in the LNG market); FOF 4.16-4.54 (actual entry in the
LPG market); FOF 5.22-5.71 (new competitors have entered the LIN/LOX market); 5.79-5.184
(LIN/LOX customers are satisfied with prices received and available competitive options)).
Complaint Counsel has presented no valid evidence indicating that CB&I has in fact raised
prices. (FOF 3.597-3.641, 5.182-5.211, 7.164).

12. In markets where firms submit bids to customers, the price to the customer is
"determined by the cost of the second lowest-cost seller” — historically either CB& 1 or PDM.
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Merger Guidelines §2.21, n. 21. Thus, a merger between close competitors like CB&I and
PDM "could cause prices to rise to the constraining level of the next lowest-cost seller.” (1d.)

Response to Finding No. 12:

Complaint Counsdl’s finding number 12 is inaccurate for two reasons. First,
Complaint Counsel has offered no evidence supporting its assumptions that CB&1 and PDM
were the two lowest cost competitors before the acquisition. The weight of the evidence
suggests that CB& | does not have cost advantages over entrants. (Harris, Tr. 7264, 7273, 7358-
59). Second, in order for this statement to be true, CB& | must have good information regarding
its competitors costs; unless CB&I actually knows its competitors costs, it is unable to raise
prices just below the “next lowest-cost seller.” (Harris, Tr. 7264, 7273, 7358-59). Record
evidence indicates that CB&I does not have good information about its competitors costs;
therefore Complaint Counsel’s finding No. 11 is inaccurate. (See Simpson, Tr. 3073, 3771,
3844-47; Harris, Tr. 7264, 7273, 7358-59; Jolly, Tr. 4761-62; Patterson, Tr. 350-60; Scorsone
Tr. 5010).
13. Respondents' principal defense is that new entry or expansion by existing firms
will replace PDM and deter or counteract any anticompetitive conduct by CB&I. The Merger
Guidelines require that entry must be timely, likely and sufficient. Merger Guidelines 8 3.0. In

other words, the foreign or domestic entrant must be able to "cause prices to fal to their
premerger levelsor lower." (1d.)

Response to Finding No. 13:

Complaint Counsel’s finding number 13 is miseading. First, entry is not a
defensg; it is evidence that rebuts Complaint Counsel’s prima facie case, should the court decide
Complaint Counsel established a prima facie case. Second, the entry proven by Respondents
meets the requirements of the Merger Guidelines. Third, the Merger Guidelines do not have the
force of law, and are instead intended to guide the Commission in analyzing mergers; therefore it
is misleading to suggest that the Merger Guidelines “require” anything of Respondents. (E.g.,
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New York v. Kraft Gen. Foods, Inc., 926 F. Supp. 321, 359 n.9 (S.D.N.Y. 1995) (internal
citations omitted). See also, e.g., FTC v. PPG Indus,, Inc., 798 F.2d 1500, 1503 n.4 (D.C. Cir.
1986); Fruehauf Corp. v. FTC, 603 F.2d 345, 353-54 (2d Cir. 1979); Olin Corp. v. F.T.C., 986
F.2d 1295, 1300 (9th Cir. 1993)).

14. Entry into the relevant markets is not easy. There are numerous and significant
barriers to entry. CCFF 292-392.

Response to Finding No. 14:

Complaint Counsel’s finding number 14 is patently false and is contrary to the
weight of record evidence indicating that entry isin fact easy. For example, in the LPG market,
Morse tank was able to succeed in a “hit and run entry” whereby Morse profitably built an LPG
tank without having ever bid on an LPG tank or bidding on another LPG tank. (Harris, Tr. 7296-
97). Inthe LNG market, the same barriers to entry identified by Dr. Simpson existed in Trinidad
where CB&I lost to TKK/AT&V. (Harris, Tr. 7247-55). There is ample actual and potential
entry, which proves ease of entry. (See FOF 3.68-3.227 (actual entry has occurred in the LNG
market); FOF 4.16-4.54 (actual entry in the LPG market); FOF 5.22-5.71 (new competitors have
entered the LIN/LOX market); 5.79-5.184 (LIN/LOX customers are satisfied with prices
received and available competitive options)). See also RFOF 750-1221. Complaint Counsel’s
own expert admits that there has been actual entry, which undermines Complaint Counsel’s
assertions that entry is difficult. (Simpson, Tr. 3952-53, 5605, 3913-19) (FOF 7.227, 7.251,
7.252). Contrary to Complaint Counsel’s baseless assertions about barriers to entry, the
evidence overwhelmingly indicates that entry is easy.

15.  Respondents business records and the testimony presented in this case confirm
that CB&1 and PDM won the vast mgority of projectsin the United States because entry barriers
placed other firms (foreign and domestic) at a competitive disadvantage. CCFF 393-420. CB&|
acknowledges that this competitive disadvantage persists today, which explains why no firm has
eroded CB&I's dominant market position or restrained CB&1's market power since the merger.
CCFF 399 and 400-402.

-10-

CHI:1176893.3



Response to Finding No. 15:

Complaint Counsel’s finding number 15 is entirdly fase. First, since the

Acquisition, CB&I has only won less than 20% of the dollars available in the relevant markets.
Further, competition has restrained CB&1’s pricing through both actual and potential entry. For
example, in the LIN//LOX market, AT&V has won the maority of projects. Interna CB&I

emails do indicate that CB&I's prices have been constrained. (RX 208, RX 627). There is
evidence that CB& | was forced to lower its prices in response to competition. (FOF 4.67-4.70).
It is absolutely untrue that CB& I has market power and that its prices have not been constrained.
16. Respondents did not present any evidence of a post-merger competitive situation

where another firm (foreign or domestic) constrained CB&1/PDM's pricing strategy. To the

contrary, the numerous examples of post-merger price and margin increases by Respondents

indicate that other firms, domestic and foreign, have neither deterred nor counteracted
Respondents exercise of market power. CCFF 750-1221.

Response to Finding No. 16:

Complaint Counsel’s finding number 16 is entirely false. There is evidence that
CB&I has lowered prices in response to competition and that it has had to keep on its toes in
response to competition. Internal CB&1 documents do indicate that CB&I’s prices have been
constrained. (RX 208, RX 627). There is evidence that CB&I has had to lower its prices in
response to competition. Specific examples where CB&I’s pricing was constrained include a
projects for MG Industries, (FOF 5.151-5.158), Air Liquide, (FOF 5.123-5.125), CMS and
Southern LNG (FOF 3.470-3.480, 3.485-3.486), ABB/Lummus (4.66-4.70) and in Trinidad
(FOF 3.140, 3.327-3.331). It isabsolutely untrue that CB& | has market power and that its prices
have not been constrained.

17. Industry members with first-hand knowledge about the vigorous head-to-head
competition between Respondents are concerned that this merger will result in higher prices.
CCFF 711-729. None of Respondents customer witnesses had the requisite first-hand
experience with pre-merger competition between CB& | and PDM in the United States to attest to
the likely competitive effects of the merger.
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Response to Finding No. 17:

Complaint Counsel’s finding number 17 is fase and directly contrary to the
record evidence. It is Complaint Counsel’s customer witnesses who had no foundation to testify
regarding the likely competitive effects of the merger. Complaint Counsel relies on the
testimony of “customer” witnesses who, in some cases, are actually competitors, and who in
some cases are retired, have not purchased the relevant products in a decade, and/or admittedly
know nothing about present competitive conditions. (See FOF 3.642-3.696, 4.144-4.158, 5.144,
5.180, 5.181, 5.192, 5.193). Respondents presented the testimony of witnesses who have the
requisite first hand knowledge and experience necessary to testify regarding competition and
prices. (FOF 3.571-3.596, 4.159, 4.160, 5.79-5.86).

18. Respondents merger planning documents and the testimony in this case

demonstrate that the rationale for the merger was to create a dominant firm with the power to
raise prices and margins. CCFF 730-749.

Response to Finding No. 18:

Complaint Counsel’s proposed finding number 18 is false; the uncontroverted
record evidence is that the rationale for the Acquisition was to expand CB&I’'s resources
generaly and to expand its global LNG presence. (Glenn, Tr. 4080-81).

19. Consistent with its dominant market position, and as predicted by industry

participants and Respondents merger planning documents, CB&I/PDM has in fact raised prices
and its margins since the merger. CCFF 750-1221.

Response to Finding No. 19:

Complaint Counsel’s finding number 19 is entirely false; there is no evidence that
CB&I has raised prices since the merger. Complaint Counsel relies on examples of purported
price increases that are either based on inappropriate comparisons of budget estimates,
inappropriate comparisons of different types of projects, or an analysis Complaint Counsel’s own

expert cannot vouch for. (FOF 3.597-3.641, 5.182-5.211, 7.164). Further, there has been entry
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or will be entry sufficient to maintain competition in the aleged product markets. (See Harris,
Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF 7.58, 7.92-7.101, 7.118, 7.113) (See FOF
3.68-3.227 (actual entry has occurred in the LNG market); FOF 4.16-4.54 (actua entry in the
LPG market); FOF 5.22-5.71 (new competitors have entered the LIN/LOX market); 5.79-5.184
(LIN/LOX customers are satisfied with prices received and available competitive options)). (See

also RFOF 750-1221.)

20. [XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
),0,:0,:0,.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0000000000,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,.0,.0.0,.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0000000000000
),0,.0,:0,0.0.0.0.0.0.0.0.0.0.0.0.0.0.0000000000,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,.0,0,0,.0.0,.0.0.0.0.0.0.0.0.0.0.0.0.0.00000000000000
),0,:0,:0,.0.0.0.0.0.0.0.0.0.0.0.0.0.0.0000000000,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0,0.0,.0.0.0.0.0.0.0.0.0.0.0.0.0.00000000000000
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX]. CCFF 778-
831

Response to Finding No. 20:

This finding is inaccurate, misleading, and unsupported by record evidence.
(RFOF 778-831). Asan initial matter, there is no evidence that "competition between CB& | and
PDM caused" any changes in price on the Cove Point project. Further, this finding relies on
comparisons between budget pricing and firm, fixed prices bids. As Respondents have already
established, such a comparison is highly inappropriate. (See FOF 7.1-7.38). In addition, this
finding is misleading to the extent it implied that any increase in CB&I's actual margin on this
project is related to the Acquisition; such an implication is inappropriate and unsupported by the
evidence. (See Reply Brief at Part 111.)
21, XOOOOKKXXXKXXIXKXXEXKXXEKKXXEKHKXXEX KKK XXX XXKKXXKXKXXEXKXXKXKXXKXXXKXX
XXXXKXXXKXXKHKXXKHXXXEKHKXXKXXIXKXXEXKXXEKHKXXEKHKXXKHKXKKXXEXKXXEKKXXEXKXXEKKXXEXKXXKXXKKXXKXK

XXXHXXXHXXEXHXXEKHXXKIIHKXIXHXXEXHXXEKHXXEKXIXHKIIXHKXIXHXXEXHXXEKHXIKIIHXXIXHXXEXHKXEXXXKHXKXIXHXXIXKXEXXXKXXKX
XXXXXXXXXXXXXXXXXXXXXXX] . CCFF 930-978, 1008-1027.

Response to Finding No. 21:

This finding is inaccurate, mislead, and unsupported by record evidence. (RFOF

930-978, 1998-1027). In particular, this finding is misleading to the extent it relies on budget
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pricing as evidence of anticompetitive effect. Respondents have aready established that budget
pricing is often rough and inaccurate, and that use of such data for the purpose advanced by
Complaint Counsdl is patently improper. (See FOF 7.1-7.38). Comparison of budget pricing to
fixed, firm priced bids, which Complaint Counsel has attempted to do in this case, only
magnifies the error. (See FOF 7.1-7.38).

22.  On three LNG projects for [XXXXXXXXXXXXXXXXXxX], CB&| pressured [xxxx] to
enter into negotiations for a sole-source arrangement in which [xxxx] may incur higher costs and
CB&l is likely to earn a higher margin. [xxxx] rationale for doing so included an analysis that
showed that CB&I's foreign competitor's prices for single-containment LNG tanks were at |east
[xxxxx] higher than CB&I's prices. That same analysis shows PDM as the closest price
constraint on CB&1. CCFF 832-929.

Response to Finding No. 22:

This finding is inaccurate, misleading, and unsupported by credible evidence. In
fact, the evidence from [xx] isto the contrary. As discussed more extensively in RFOF 832-929,
this proposed finding is based on a document completely devoid of contextual testimony, which
was available to Complaint Counsel. None of the conclusions advanced by Complaint Counsel
in this finding were testified to by [xxx] corporate representative -- [XXXXXXXXXXXXXXXX]. (See
RFOF 832-929).
23. In both the Dynegy and Yankee Gas projects, CB&I attempted to leverage its
competitive advantages compared to other LNG tank suppliers to convince the customers to

accept CB& | as the tank constructor and supplier on terms favorable to CB&I. CCFF 979-1007
(Dynegy); CCFF 1008-1027 (Y ankee Gas).

Response to Finding No. 23:

This finding is inaccurate, misleading, and unsupported by credible evidence. In
particular, there is no evidence that CB&I has any "competitive advantages compared to other
LNG tank suppliers' that would prevent them from competing on an equal footing with CB&I.
No significant entry barriers prevent these foreign competitors from entering the market; in fact,

they have adready done so. (See generally Opening Br. at 46-61). Further, this finding is
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misleading to the extent it implies that CB& | has any ability to exercise market power over LNG
owners. In fact, Dynegy rejected CB&I's suggested turnkey approach to LNG import terminal
development, and selected Skanska/\Whessoe as its EPC contractor. Similarly, Yankee Gas is
currently in the process of developing a bid specification for its peakshaving facility; it is
currently considering pre-qualifying foreign competitors such as Skanska/\Whessoe and
Technigaz. (See RFOF 979-1007; RFOF 1008-1027).

24.  On LIN/LOX projects in New Mexico, Respondents have quoted prices, with
positive margins, that are 8.7% higher than prices for comparable projects awarded to CB& 1 and
PDM immediately before the merger. When Respondents competitively bid against each other

before the merger, their aggressive price reductions often resulted in negative margins on
LIN/LOX projects. CCFF 277-278.

Response to Finding No. 24:

On LIN/LOX projects in New Mexico, Respondents have quoted prices, with
positive margins, that are 8.7% higher than prices for comparable projects awarded to CB& | and
PDM immediately before the merger. When Respondents competitively bid against each other
before the merger, their aggressive price reductions often resulted in negative margins on
LIN/LOX projects. CCFF 277-278.

Complaint Counsel's finding is false, misleading and fails to rely on any record
evidence. Respondents have also demonstrated that prices have not increased. (See RFOF 1053;
see also FOF 5.79-5.211). Additionaly, LIN/LOX customers have testified that they are
satisfied with the post-Acquisition prices and believe they are in line with pre-Acquisition prices.
(FOF 5.96, 5.125, 5.182).

25.  OnaTVC project for Spectrum Astro, immediately after the merger, Respondents

implemented a price increase that anticipates a 50% increase in margins, from [xx] to [xx].
CCFF 1109-1165.
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Response to Finding No. 25:

Complaint Counsdl’s finding number 25 is misleading because CB&1 re-pricing
was not aresult of the Acquisition. Rather, the original firm fixed price expired after 90 daysin
February, 2001. In November 2001, nearly one year after the origina price was submitted to
Spectrum Astro, CB&I provided a new price which included an increase in margin in order to
account for an increase in the risk, increased labor and materials costs, changes in the scope of
the project, and an attempt to recover some of the un-reimbursed pre-contract costs. Spectrum
Astro admits that this increase was the result of a negotiation, and constituted a common
business dispute. The Acquisition had no impact on the Spectrum Astro re-pricing. (FOF 6.169-
6.202; see also RFOF 1109-1165.) Moreover, the Spectrum Astro project ultimately was
cancelled. Thus, Spectrum Astro never paid any price to CB&I.

26. On a TVC project for [xxxxx], immediately after the merger, Respondents

implemented a 35% increase from the price quoted by PDM before the merger, from [xx] million
to [xx] million. CCFF 1208-1221.

Response to Finding No. 26:

Complaint Counsel’s finding number 26 is misleading because it compares a firm
fixed price provided by PDM in 1999 of $16 million with a rough order of magnitude (rougher
than budget estimate) price provided by CB&I of $21.6 million in 2002. (FOF 6.154-6.168).
Budget prices are different from firm fixed prices. Budget prices do not constitute a selling
price. Budget prices are merely provided by suppliers for planning purposes. (FOF 7.1-7.38).
In the instance of the [xxxxx] 2002 ROM price, the budgetary number of [Xxxxxxxxxx] was only
accurate to a degree of plus or minus 30%. (FOF 6.161; see also RFOF 1208-1221.)

27. Respondents did not present any evidence challenging the accuracy of these price
and margin increases since the merger.
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Response to Finding No. 27:

Complaint Counsel’s finding number 27 is false. Complaint Counsel neglects to
acknowledge the undisputed testimony that the [xxxxx] 2002 ROM price was only accurate to a
degree of plus or minus 30%. (FOF 6.161). Budget prices and firm fixed prices are completely
different and cannot be compared. (FOF 7.1-7.38).

28. Respondents have also engaged in conduct suggestive of collusion. Before the
companies finalized the merger (and while the FTC was till investigating the merger), on the
TVC project for Spectrum Astro there were impermissible inter-company activities. CCFF
1120-1125. There is also evidence of impermissible communications between Respondents and
a competing supplier regarding bidding on a TV C project for TRW. CCFF 1174-1178.

Response to Finding No. 28:

Complaint Counsdl's finding number 28 is false. Respondents conduct has not
suggested collusion. The evidence shows that PDM and CB& I both bid the Spectrum Astro job
competitively and did not communicate in any way prior to the Acquisition with regard to
bidding or pricing on that project. (FOF 6.138-6.153). Furthermore, the evidence shows that
Respondents did not impermissibly communicate with regard to the TRW budget pricing. In that
situation, a lower level employee sought to inquire about the use of Howard Fabrication as a
subcontractor on the proposed project, without the knowledge or consent of CB&l's
management. (FOF 6.131; see also RFOF 1120-25, 1174-78.)

29. By proposing a TVC remedy to the Tribunal during the trial, Respondents have
conceded that this merger will likely have anticompetitive effects in the TV C market.

Response to Finding No. 29:

Complaint Counsdl’s finding number 29 is false and contrary to well-settled
principals of law. It is fundamental that an offer of settlement is not an admission of liability.
Fed. R. Evid. 408. Further, Respondents state that CB&| is afringe firm in the TVC market and
the remedy offer proposed by Mr. Glenn is a good faith effort to maintain low pricing and
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competition in a market that has historically only supported the existence of one supplier, i.e.
PDM was the only supplier from 1984 until 1997. (FOF 6.40). Respondents proposed remedy
is not a concession of any kind.

30. Respondents have abandoned any claim that the merger will generate significant
cognizable efficiencies or that any such efficiencies "likely would be sufficient to reverse the

merger's potential to harm consumers in the relevant market." Merger Guidelines 8 4.

Response to Finding No. 30:

Complaint Counsel’s finding number 30 ignores evidence from CB&I's CEO,
Gerald Glenn, that the Acquisition was intended, in part, to achieve efficiencies. (Glenn, Tr.
4080-81).

31.  Given that Respondents have not presented an efficiencies defense that the merger
reduced costs, these post-merger higher profit margins show that prices have increased after the
acquisition. Post-merger increases in profit margins and prices constitute evidence that a merger
created market power.

Response to Finding No. 31:

Complaint Counsel’s finding number 31 is false - Complaint Counsel has not
shown a single instance where CB& I has raised price on a firm fixed bid, or a single instance
where a customer paid a higher price. Complaint Counsel’s purported examples of price
increases depend on wholly inappropriate comparisons of actual prices and budget estimates and
conjecture. (FOF 3.597-3.641, 5.182-5.211, 7.164).

32. Respondents assert an "exiting assets' defense that has never been recognized by
the Merger Guidelines or any court. In any event, the evidence flatly contradicts Respondents
clam. Absent the merger, PDM would have continued as a viable and vigorous competitor
against CB&Il. Respondents failed to prove that PDM conducted an exhaustive search for
aternative buyers; and it could not have exited the market in any event, since PDM planned to
sell the assets, including on-going contracts, to other companies. CCFF 1227-1239.

Response to Finding No. 32:

Complaint Counsel’s finding number 32 is fadse. First, the court in Olin

recognized the exiting assets defense, but found that the Respondent did not meet the criteriain
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that case. Olin Corp. v. Federal Trade Commission, 986 F.2d 1295, 1306-7 (9th Cir. 1993).
Further, the evidence is clear and uncontroverted that PDM would have liquidated its EC
division had it not been acquired by CB& 1. (FOF 8.115-8.126; see also RFOF 1227-1239.)

33. Complaint Counsel has demonstrated sufficiently high market shares and
increases in market concentration to trigger the presumption that the CB&I/PDM merger will
likely have anticompetitive effects. Complaint Counsel has aso shown that the elimination of
CB&I's closest competitor will likely lessen competition. Respondents have not rebutted this
presumption with proof of ease of entry, cognizable efficiencies or an "exiting assets' defense.
Although not required to do so, Complaint Counsel has also shown instances of actual
anticompetitive effects. In other words, the evidence establishes that this merger violates Section
7 of the Clayton Act and Section 5 of the FTC Act.

Response to Finding No. 33:

Complaint Counsel’s finding number 33, which contains no citation and is pure
argument, is patently false. The evidence fails to establish any violation of Section 7 of the
Clayton Act, and instead weighs against a finding of a Clayton Act violation. First, Complaint
Counsdl’s prima facie case depends wholly on market share statistics, which are not predictive of
future competition. Further, Complaint Counsel persistently ignores the reality that there is both
actual and potentia entry. (See Harris, Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF
7.58, 7.92-7.101, 7.118, 7.113) (See FOF 3.68-3.227 (actual entry has occurred in the LNG
market); FOF 4.16-4.54 (actual entry in the LPG market); FOF 5.22-5.71 (new competitors have
entered the LIN/LOX market); 5.79-5.184 (LIN/LOX customers are satisfied with prices
received and available competitive options)). This entry rebuts Complaint Counsel’s primafacie
case, as does the sophistication of customers in the alleged product markets and the unreliability
of the market share statistics heavily relied on by Complaint Counsel as well as the bulk of other
evidence presented at the two month long trial.

34.  The explicit terms of the Clayton Act and Supreme Court and FTC precedents
unequivocally require an order of divestiture in this case. Respondents must be ordered to
recreate PDM as a viable competitor. There is substantial evidence on how the divestiture must
be implemented. CCFF 1283-1375.
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Response to Finding No. 34:

Complaint Counsel’s finding number 34 is unquestionably false. First, there has
been no Clayton Act violation, thus it is wholly inappropriate to order divestiture in this case.
Complaint Counsel asks the court to blindly order divestiture despite its failure to present a shred
of evidence indicating that divestiture would not lessen competition in the relevant markets.
Complaint Counsel’s own expert admitted that he had not fully considered whether full
divestiture is advisable if there is not a violation in every market. (Simpson, Tr. 5586) (FOF
9.32). Instead, Respondents have presented evidence that a full divestiture would harm
customers and would be inadvisable. (FOF 9.11-9.31). Further, even if there were a Clayton
Act violation, the law is clear that divestiture is not a required remedy; the United States
Supreme Court has made this clear. United Sates v. E.I. DuPont de Nemours, 353 U.S. 586,
607-08 (1961). The Federal Trade Commission has also recognized this fact. See also In the
Matter of Retail Credit Company, 92 F.T.C. 258-59 (1978); In the Matter of Ekco Prods. Co., 65
F.T.C. 1163, 126 (1964); In the Matter of The Grand Union Company, 102 F.T.C. 812, 503
(1983).

.

THE RESPONDENTSAND THE MERGER

A. The Respondents

35.  Since 1990, CB&I and PDM have won virtually all of the field-erected LNG,
LIN/LOX, LPG and TVC projects awarded in the United States. CCFF 135, 151, 172, 192.

Response to Finding No. 35:

This finding is misleading and inaccurate as set forth in RFOF 135, 151, 172, and
192. For example, Graver Tank won a significant number of LIN/LOX projects. (Patterson, Tr.
478-79) (FOF 5.146). This finding is aso irrelevant, as it ignores the fact that AT&V has won
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three out of four competitively bid LIN/LOX projects since the Acquisition. (Scorsone, Tr.
5018) (FOF 5.78). Finally, CB&I has not won a TV C project since 1984. (Scorsone, Tr. 5055-
56; Glenn, Tr. 4089, 4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26).

1. CB&l

36. Among other products and services, CB&I is engaged in the business of
designing, engineering, manufacturing and constructing field-erected LNG, LIN/LOX and LPG
storage tanks and TV Cs in the United States and abroad. (CX 1033 a 6; CX 212 at CB&I-PL
031711).

Response to Finding No. 36:

This finding is misleading and inaccurate because CB&I has not built or
constructed a TV C project since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089, 4160; Scully,
Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Asto the rest of CCFF 36, Respondents
do not dispute the truth of thisfinding. (FOF 8.2).

37. In 1999, prior to the merger, CB&| had revenues of $674 million; in 2000,
revenues were $612 million; in 2001, after the merger with PDM, revenues were approximately
$1.081 hillion. (CX 1033 at 22). In 1999, CB&| had adjusted earnings before interest, taxes,
depreciation, and amortization (EBITDA) of $49 million; in 2000, earnings were $46 million; in
2001, after the merger with PDM, earnings were approximately $89 million. (CX 1033 at 28).

Response to Finding No. 37:

This finding is misleading and inaccurate. For example, CX 1033 at 22 does not
contain relevant information regarding CB&I's revenues in 1999-2001 or relate to the
proposition asserted. In addition, this finding fails to recognize the impact of CB&I's acquisition
of Howe Baker, Inc. in December 2000, which accounted for a "tremendous’ increase in CB&|
revenues. (Glenn, Tr. 4403-05) (FOF 8.107).

2. PDM
38. Prior to being acquired by CB&I, Pitt Des-Moines, Inc. ("Pitt Des-Moines') was a
diversified company with severa divisions, two of which were PDM Engineered Construction

(PDM EC) and PDM Water. Both divisions were acquired by CB&I1. (CX 328 at CB& | 001253-
CHI).
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Response to Finding No. 38:

This finding is misleading and inaccurate to the extent that Pitt Des-Moines was
acquired by CB&I. Infact, CB&I acquired only the PDM EC and PDM Water Divisions. (CX
328 at 001253-CHI) (FOF 8.105). Otherwise, Respondents do not dispute the truth of this
finding.

39. Pitt Des-Moines was a corporation organized and existing under the laws of the
Commonwealth of Pennsylvania, publicly traded on the American Stock Exchange, with its
principal place of business at 1450 Lake Robbins Drive, Suite 400, the Woodlands, Texas,
77380. (CX 328 at CB&I 001253-CHI; CX 21 at PDM-C 1000003; Byers, Tr. 6732). PDM's

headquarters were located at 10200 Grogan's Mill Road, Suite 300, the Woodlands, Texas,
77380. (CX 661 at PDM-HOU017554).

Response to Finding No. 39:

Respondents have no specific response.

40.  In 1999, Pitt-Des Moines had a total revenue of $629 million and EBIT of $41
million. (CX 520 at TAN 1003289; Scheman, Tr. 2915-2916). In 2000, Pitt-Des Moines had a
total revenue of $659 million and EBIT of $76 million. (CX 520 at TAN 1003289; Scheman, Tr.
2915-2916). In 1999, PDM had a total revenue of $281 million and EBIT of $16.1 million.
(CX 525 at TAN 1000385). In 2000, PDM had a total revenue of $268 million and EBIT of
$0.7 million. (CX 525 at TAN 1000385).

Response to Finding No. 40:

Respondents have no specific response.

41.  Among other products and services, PDM was engaged in the business of
designing, engineering, manufacturing and constructing field-erected LNG, LIN/LOX and LPG
storage tanks and TV Cs in the United States and abroad. (CX 522 at TAN 1003371; CX 850 at
PDM-HOU 0129192-0129195, 0129199; CX 911 at CB& 1 028717-HOU -CB& 1 028726-HOU).

Response to Finding No. 41:

Respondents have no specific response. (FOF 8.1-8.3)

B. TheMerger

42. In August of 2000, CB&I offered $93.5 million for PDM. (CX 521 at TAN
1000328).
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Response to Finding No. 42:

To the extent this finding refers to CB&I's initial offer to purchase PDM,
Respondents have no specific response. This finding is misleading to the extent it refers to
something other than CB&I'sinitial offer because multiple downward concessions were made by
PDM given PDM EC's substantial losses in fiscal year 2000. (Byers, Tr. 6789-91, 6793-94;
Glenn, Tr. 4255-56) (FOF 8.110, 8.112).
43. In late May of 2000, Goldman Sachs, the investment banking firm, valued PDM
at $68.6 million. (Byers, Tr. 6745-46). Goldman Sachs also believed that a "[r]equest for a
preemptive bid may elicit a full price from a strategic buyer," and listed dozens of potential
buyers who were never called. (CX 520 at TAN 1003292; Scheman Tr. 2915-16). CB&I wasa
preemptive buyer of PDM, and thus, no other prospective buyers were solicited. (Scheman, Tr.
2938-39).

Response to Finding No. 43:

This finding is misleading and inaccurate. For example, Mr. Byers testified that
Goldman Sachs placed a "book value" on PDM EC and PDM Water of $68.6 million, but that
book values are not an accurate indicator of PDM's value because book value is a historical
calculation not used for valuation purposes. (Byers, Tr. 6746; RX 23) (FOF 8.28). Further, this
finding is inaccurate because Goldman Sachs never believed that a "[r]equest for a preemptive
bid may elicit afull price from a strategic buyer” -- neither CX 520 nor Mr. Scheman refer to a
Goldman Sachs document or Complaint Counsel's asserted proposition. CX 520 is a Tanner &
Co. document. In addition, Goldman Sachs was never selected as investment banker for PDM.
(Scheman, Tr. 2914-15, 7911-12, 6907-08; RX 25 at 2) (FOF 8.30). Finally, simply because
CB&I was considered a preemptive buyer does not mean that Tanner continued to evaluate
potential viable purchasers and field inquiries from interested parties. (Scheman, Tr. 6911) (FOF
8.53). In fact, PDM management began looking at aternatives on how to sell PDM EC and
Water with Tanner's assistance in December 2000. (Byers, 6768-70) (FOF 8.118).
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44.  Tanner believed, "rational buyers who were the only people who would make
sense would be unlikely to put up a premium price in light of the fact that they had tough
competition from CB&1." (Scheman, Tr. 2967).

Response to Finding No. 44:

This finding is misleading and irrelevant to the extent that Mr. Scheman's
testimony is taken out of context and is incomplete. Mr. Scheman's complete statement is that
any potential purchasers would not have paid an irrational price for PDM given the substantial
losses incurred by PDM EC as well as the competitive industry landscape from "CB&I and
others." (Scheman, Tr. 2966-68).

45, On August 29, 2000, CB&I and PDM entered into a letter of intent for CB&I to
acquire PDM. (CX 21 at PDM-C 1000003).

Response to Finding No. 45:

Respondents do not dispute the truth of thisfinding. (FOF 8.105).

46. CB&l's earlier offer of $93.5 million for PDM was negotiated downward to $84
million in December of 2000 because of financial losses suffered by PDM EC in 2000. (Byers,
Tr. 6789-6790). CB&I's purchase price of $84 million was eventually lowered to approximately
$76 to $77 million because of losses in PDM's foreign subsidiary, PDM Venezuela, that did not
become apparent until after the transaction was consummated. (Byers, Tr. 6793-6794).

Response to Finding No. 46:

Respondents do not dispute the truth of thisfinding. (FOF 8.110, 8.112-14).
47. Respondents made their filings under the Hart-Scott-Rodino Act ("HSR") on
September 12, 2000. (CX 56 at PDM-HOU 002331). The initial waiting period under HSR
expired on October 12, 2000. (CX 56 at PDM-HOU 002331).

Response to Finding No. 47:

Respondents have no specific response.
48.  On November 12, 2002, this administrative hearing began before the Honorable

D. Michagl Chappell, Administrative Law Judge. (Tr. 4). The hearing ended on January 16,
2003. (Tr. 8364).
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Response to Finding No. 48:

Respondents have no specific response.

49.  On January 16, 2003, the record in this matter was closed. (Tr. 8364).

Response to Finding No. 49:

Respondents have no specific response.
1.

THE SIX RELEVANT PRODUCT MARKETS ARE LARGE,
FIELD-ERECTED LNG, LIN/LOX AND LPG STORAGE TANKSAND TVC

50.  Therelevant product markets in which to analyze the acquisition are field-erected
LNG storage tanks (individually, or as a component of an LNG import terminal or a LNG peak
shaving plant), LIN/LOX storage tanks, L PG storage tanks and TVCs.

Response to Finding No. 50:

Complaint Counsel’s finding number 50 is false to the extent that it includes
spheresin the LIN/LOX storage tank market in its complaint.

51. Respondents agree that the relevant product markets are field-erected LNG
storage tanks, LIN/LOX storage tanks, LPG storage tanks and TVCs. Drs. Simpson and Harris
agree on the relevant product markets. (Simpson, Tr. 2989 (LNG); Harris, Tr. 7192 (LNG);
Simpson, Tr. 3356-57 (LPG); Harris, Tr. 7280 (LPG); Simpson, Tr. 3416-17 (LIN/LOX); Harris,
Tr. 7300 (LIN/LOX); Simpson, Tr. 3483 (TVC); Harris, Tr. 7324 (TVC)).

Response to Finding No. 51:

Complaint Counsel's finding number 51 is false to the extent that Dr. Harris was
explicit in his testimony that he accepted the product markets only for the purposes of his
analysis and that spheres should not be included in the LIN/LOX market. (Harris, Tr. 7301-02,
7192-95, 7280, 7324).

52.  The first step in analyzing mergers and acquisitions is to distinguish between
close and distant substitutes. (Simpson, Tr. 2986). "[T]he definition of the product market seeks
to distinguish between producers of close substitutes whose actions would have a large effect on

the marketplace and producers of distant substitutes whose actions would have little, if any,
effect on the marketplace” (Simpson, Tr. 2992).
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Response to Finding No. 52:

Respondents have no specific response.

53.  The Merger Guidelines define a product market by asking whether a hypothetical
monopolist of some set of products could profitably increase price by a small but significant
amount, such as 5%. (Simpson, Tr. 2992). Field-erected LNG, LIN/LOX and LPG tanks and
TV Cs comprise relevant product markets if a "small but significant and nontransitory" increase
in the price of these products does not induce so much substitution to other storage alternatives
that the price increase would be unprofitable. (Merger Guidelines § 1.11). For each of these
products, there are no economic substitutes to which customers will turn in the face of a "small
but significant and nontransitory” price increase.

Response to Finding No. 53:

Complaint Counsel has not shown that there are no substitutes for the products at
issue. In fact, thereis record evidence that there are substitutes in some markets. For example,
Mr. Kamrath testified that shop-built LIN/LOX tanks can serve as a substitute for field-erected
LIN/LOX tanks. (Kamrath, Tr. 1984). [ XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXHXXHXHXXEXXEXXXHKXHXHXXEXXEXKXKXHKXHXXXXXXXXXXXXXXXXXX]  (Proulx, Tr. 1928, 1942-43).
Mr. Scorsone testified that customers have substituted pressure spheres for LPG tanks.
(Scorsone, Tr. 5170). The underlying assumption made by Complaint Counsel that there are no
substitutes for the relevant products is contradicted by record evidence.

A. LNG Tanks Are a Relevant Product M ar ket

54, LNG storage tanks are a type of cryogenic tank that stores natural gas or methane
at atemperature of -260° F. (Kistenmacher, Tr. 879; CX 1074 at CB&1-001243-PLA). Dueto
these very cold temperatures, LNG storage tanks are made of specia materials, such as 9%
nickel alloy steel, and are specially designed so that they do not crack. (Kistenmacher, Tr. 881-
82; CX 1074 at CB&I1-001245-PLA). LNG tanks are double-walled, with specia perlite
insulation between the two shells, and may have some form of concrete containment for safety
reasons. (Kistenmacher, Tr. 881-82; CX 1074 at CB&1-001243-PLA). The outer walls of single
containment tanks are carbon steel and the inner walls are nine percent nickel steel. (CX 1074 at
CB&1-001243-PLA).
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Response to Finding No. 54:

The proposed finding is misleading and mischaracterizes the evidence to the
extent that it suggests LNG storage tanks store methane in addition to liquefied natural gas.
Complaint Counsel cites to Mr. Kistenmacher, who did not testify that LNG tanks store methane
as an aternative to natural gas. To the contrary, while natural gas contains methane and other
types of gas, the terms "methane” and "LNG" are not used interchangeably. (Kistenmacher, Tr.
889) (FOF 3.2). In fact, pure methane derived from certain petroleum products "is not natural
gas." (Blaumueller, Tr. 282). Further, Complaint Counsel's citations do not support the
assertions that LNG tanks are "specialy designed.” In fact, CB&I uses the same construction
steps when it builds LNG tanks as it does when it builds any ambient-temperature flat-bottom
tank. (Scorsone, Tr. 4885) (FOF 3.26). Similarly, the engineering of an LNG tank does not
differ from the engineering of any cylindrical flat-bottomed tank, as the same processes are used.
(Rano, Tr. 5894) (FOF 3.28). None of the citations Complaint Counsel provides support the
assertion that the steel and perlite used for LNG tanks are "special." LNG storage tanks are
made of 9 percent nickel which has certain crack arresting properties when containing LNG at
low temperatures, and is less brittle than carbon steel. (CX 1074 at CB&1-001245-PLA; Glenn,
Tr. 4109-10) (FOF 3.4). While perlite is often used as insulation for the construction of LNG
tanks, there are a number of other systems that could be used in place of perlite. (Glenn, Tr.
4110) (FOF 3.4).

55.  [XOOOOKHXIXHXXXXXXXIKKKKIHKKXXXIXKKKHKHKKKXXXXXKKKHKHKKKXXXXXKXKXHKKXXXXXXKK
XXKHHHHXXXXXXIIKHHKHKHKXXXXXEEKKHKHKHKHKKIXXEEXEKKKHKKKKXXXEEXEKKKHKHKKKXXXXIXEXKKHKHKKKXXXXXKKKXX

XXXXXXXXXXXXXXXXXXXXXXXXXX] . (Price, Tr. 524-525; Kistenmacher, Tr. 879; CX 176 at CB& -
PL010926, in camera; CX 162 at CB& |-PL006153; Puckett, Tr. 4566; J. Kelly, Tr. 6260).

Response to Finding No. 55:

Respondents have no specific response.
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56.  There are three basic types of LNG tanks: (1) single containment; (2) double
containment; and (3) full containment. (Puckett, Tr. 4541; Bryngelson, Tr. 6170-71). The type
of LNG tank that is traditionally built in the United States is a single containment tank. (Glenn,
Tr. 4110-4111). Single containment LNG tanks store LNG in a nine percent nickel steel inner
tank that is surrounded by a low earthen dike which would contain LNG in case of a leak.
(Puckett, Tr. 4541; Bryngelson, Tr. 6173; CX 1074 at CB& | 001243-PLA). Double containment
tanks have the same nine percent nickel steel inner tank as a single containment tank, but offer a
concrete outer tank to contain spillage from the inner tank. (Price, Tr. 530-32; CX 1074 at CB&|
001243-PLA). Full containment tanks consist of a self-supporting inner tank and the outer tank
used in a double-containment tank, but also include a concrete roof, so that the inner tank is
completely encapsulated in a concrete shell. (CX 1074 at CB&I 001243-PLA). Full
containment tanks are designed to contain both the spillage of refrigerated liquid and the vapor
resulting from leakage. (CX 1074 at CB& | 001243-PLA).

Response to Finding No. 56:

While there are three basic types of LNG tanks, there is a trend in the United
States toward the use of double and full-containment LNG tanks for projects currently under
development. (Glenn, Tr. 4112-13; Scorsone, Tr. 4921-22; 1zzo, Tr. 6491-92) (FOF 3.11-3.13)
(see also FOF 3.5-3.7).

57. LNG import terminals are "facilities to receive an LNG tanker, offload LNG into
LNG storage tanks, take the LNG from those storage tanks over time, vaporize it, pressurize the
gas, and send it out into a pipeline.” (Bryngelson, Tr. 6170). The terminals include storage
tanks, ship loading/unloading facilities, send-out facilities and vapor handling systems. (CX 650
at CB&1/PDM-H4019758). LNG is stored in the tanks, pumped out, vaporized and injected into
pipelines for transmission to end users. (CX 853 at PDM-HOU011487).

Response to Finding No. 57:

Respondents have no specific response.

58.  LNG peak shaving plants store LNG to provide an emergency reserve of LNG in
the event that gas customers experience a severe shortage of natural gas. (CX 650 at
CB&1/PDM-H4019758). LNG peak shaving plants consist of a liquefaction unit, where the gas
isturned into liquid, and LNG storage tanks. (Kistenmacher, Tr. 884-85). In LNG peak shaving
facilities, natural gas from a pipeline is refrigerated in the liquefaction unit and stored in liquid
form in an LNG tank during the warmer months when demand and prices are low. (CX 142 at
CB&1 000241-HOU). As gas demand increases in colder months, the stored LNG is heated,
vaporized and put back into the supply stream to meet heating demand peaks, when prices are
high. (CX 142 at CB&1 000241-HOU; Hall, Tr. 1775-1776).
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Response to Finding No. 58:

Respondents have no specific response.
59.  The evidence demonstrates that a small but significant, nontransitory increase in
the price of a field-erected LNG tank would not prompt customers to switch to aternative
products. (see Price, Tr. 450; Bryngelson, Tr. 6217-6218; Davis, Tr. 1781).

Response to Finding No. 59:

The proposed finding is erroneously cited. Neither Mr. Price, nor any other
witness, ever testified at page 450 regarding the proposed finding. Further, neither Mr. Davis,
nor any other witness, ever testified at page 1781 regarding the proposed finding. Respondents
have no further specific response.

60.  There are no economical alternatives to using field-erected LNG tanks for storing

LNG. (CX 1074 at CB&1001243-PLA; see also Price, Tr. 540; Bryngelson, Tr. 6217; Davis Tr.
3186; Hall, Tr. 1781, 1786; JX 21 at 47-48 (Andrukiewicz, Dep.)).

Response to Finding No. 60:

The proposed finding does not contain accurate citations, and is thus, not
supported by the record evidence. First, JX 21 was never admitted into evidence. Second, the
citations to Mr. Bryngelson's testimony and Mr. Davis' testimony do not support the proposed
finding. (Bryngelson, Tr. 6217; Davis, Tr. 3186). Mr. Hall's testimony aso does not support the
proposed finding, as he testified about various economic alternatives to building a peakshaving
facility, not an LNG tank. (Hall, Tr. 1781).

61. A 510% priceincrease "trandates into maybe a4 or 5 increase — percent increase
in overall cost, which would trandate into a couple of pennies per mm Btu that we would have to
charge the customer, and that's something that can probably be absorbed by the customer and by
our profit margin." (Bryngelson, Tr. 6217-18).

Response to Finding No. 61:

Respondents have no specific response.

62. LNG tanks comprise about half of the cost of a peak shaving plant and about one-
guarter to one-half of the cost of an import terminal. (Bryngelson, Tr. 6215-16; CX 1185 at
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CB&I1-PL045968). Thus, a 10% increase in the price of an LNG tank would result in no more
than a 5% increase in the price of a peak-shaving plant or an import terminal. (Bryngelson, Tr.
6217-18). A priceincrease of thissizeisunlikely to make or break a project. (1d.)

Response to Finding No. 62:

The proposed finding is misleading and is not supported by the citations. While

Mr. Bryngelson testifies about import terminals, he never testified about the cost of a peak

shaving facility. (Bryngelson, Tr. 6215-18). CX 1185 likewise does not discuss the cost of peak

shaving facilities. Further, at least one customer would have reconsidered its decision to build an
LNG peakshaving facility in 1994 if the bid pricesincreased. (Hall, Tr. 1785).

63.  Luke Scorsone, President of CB&I Industrial and former President of PDM-EC,

could not cite a single instance in which a potential customer of an LNG tank tried to get a lower
price by threatening to switch to an alternative to an LNG tank. (Scorsone, Tr. 2845).

Response to Finding No. 63:

Respondents have no specific response.

64. Respondents documents focus exclusively on competition with other field-
erected LNG tank builders rather than on competition from suppliers of alternative products.
(See, eg.,, CX 1185 at CB&I-PL045968; CX 227 at CB&|-PL045127-5133; CX 184 at CB&I-
PL012440-2441; CX 259 at CB&I1-H003002; CX 94 at PDM-HOUO017580; CX 107 at PDM-
HOU005016).

Response to Finding No. 64:

Respondents have no specific response.

65.  The large tanks required for LNG storage are much too large practically to shop-
fabricate and ship to the site. (Andrukiewicz, Tr. 6697-98). Shop-fabricated tanks cannot
provide the storage levels required for LNG facilities. A shop-fabricated tank provides less than
1% of the storage that a field-erected LNG tank provides. (RX 6 at CB&I-PL 031593). Shop-
built tanks have size limitations and are "not a direct substitute for larger quantities of LNG."
(Davis, Tr. 3184). LNG tanks designed to hold above a certain volume of LNG must be field-
erected. (Blaumueller, Tr. 287). The largest shop-built tanks "would pale in comparison to field
tanks." (Davis Tr. 3184-85). For example, 420 shop erected tanks would be required to replace
onelarge LNG tank. (Price, Tr. 536-37).

Response to Finding No. 65:

Respondents have no specific response.
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66. It is not economic to use multiple shop-built LNG tanks as a substitute for one
field-erected LNG tank. (Kistenmacher, Tr. 880). El Paso has not considered shop-built LNG
tanks for the LNG imports terminals it is planning because the storage volumes are too large.
(Bryngelson, Tr. 6220).

Response to Finding No. 66:

Respondents have no specific response.

B. LIN/LOX Tanks Are a Relevant Project M ar ket

67. LIN/LOX/LAR tanks are field-erected cryogenic tanks that store various liquid
gas products including hydrogen, oxygen, nitrogen, argon and helium at cryogenic temperatures,
typically at -300°F or lower. (CX 650 at CB&1/PDM-H4019758).

Response to Finding No. 67:

Respondents do not dispute the truth of the proposed finding. (FOF 5.1-5.2).

68.  LIN/LOX tankstypically hold 400,000 to 1,000,000 gallons and cost $500,000 to
$1 million each. (CX 170 at CB&I-PL009650).

Response to Finding No. 68:

Respondents do not dispute the truth of the proposed finding.

69.  Thetankstypically include an inner and outer shell of steel material. (JX 37 at 13
Newmeister, Dep.)). The inner tank is made of stainless steel to withstand cryogenic
temperatures without becoming brittle and cracking. (Kistenmacher, Tr. 835). Between the two
shells is perlite insulation. (Kistenmacher Tr. 833-834). LIN/LOX tanks have dome roofs,
safety relief valves and nozzles that connect to piping and other equipment. They are built to
withstand wind and seismic conditions. (Kistenmacher, Tr. 864).

Response to Finding No. 69:

Respondents do not dispute the truth of the proposed finding. (FOF 5.2-5.5).

70. LIN/LOX tanks are an essential part of integrated air separation facilities. Air
separation plants take ambient temperature air and cool it down to a temperature around -300°F,
and through a distillation process separate air into its liquefied elements: nitrogen, oxygen, and
argon. (Kistenmacher, Tr. 825-26; Patterson, Tr. 338).

Response to Finding No. 70:

Respondents do not dispute the truth of the proposed finding. (FOF 5.6-5.9).
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71.  The evidence demonstrates that a small but significant nontransitory increase in
the price of a field-erected LIN/LOX tank would not prompt customers to switch to alternative
products. (Kistenmacher, Tr. 839-940; see also Hilgar, Tr. 1385 (unaware of any substitutes to a
field-erected LIN/LOX tank)).

Response to Finding No. 71:

Complaint Counsdl's proposed finding of fact is vague, inaccurate, and
misleading. First, Dr. Kistenmacher's testimony does not support Complaint Counsel's proposed
finding. Dr. Kistenmacher actually testified, over pages 839-840, that (1) shop fabricated tanks
may at times be utilized in lieu of field erected tanks, and (2) the decision to utilize a particular
shop fabricated or a field erected tank turns on the volume of storage needed for the facility and
not an increase or decrease in the going rate for field erected LIN/LOX tanks. (Kistenmacher,
Tr. 839-840).

Complaint Counsel's citation of Mr. Hilgar's testimony on this point only bolsters
Dr. Kistenmacher and other LIN/LOX tank customer's testimony regarding when it is practical to
use shop built tanks over field erected tanks. Mr. Hilgar testified that for some tanks a shop built
tank may be appropriate and that the reason that larger tanks are field-erected stems from the
feasibility of transporting such alarge object. (Hilgar, Tr. 1385).

Moreover, additional LIN/LOX customers, not cited by Complaint Counsel for
this finding, name shop fabricated tanks as "substitutes' for field-erected LIN/LOX tanks.
(Kamrath, Tr. 1984). David Kamrath testified that shop fabricated tanks are typically used as
substitutes for field erected tanks in smaller capacities. Mr. Kamrath testified that any limit on
the ability to substitute shop fabricated tanks for field erected tanks was due to shipping concerns
generated from shipping excessively large tanks. This concern was echoed by other customersin

the market. (Patterson, Tr. 343-343; Hilgar, Tr. 1385).
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72.  Field-erected tanks are used in industrial applications that require large amounts
of storage capacity. In these applications, it is not economic to use shop-built LIN/LOX tanks.
(IX 37 at 33 (Newmeister, Dep.)).

Response to Finding No. 72:

Complaint Counsel's proposed finding is inaccurate and overbroad. While it is
not disputed that field erected tanks are used in "industrial applications that require large
amounts of storage capacity,” it isinaccurate and overbroad to conclude that it is not "economic"
[sic] to use shop built LIN/LOX tanks in al industrial applications. In fact, it may be
economical to use shop built tanks in depending on the total storage volume needed for a
particular facility. (Kamrath, Tr. 1984; Hilgar, Tr. 1385; Kistenmacher, Tr. 838-839).

73.  Shop-fabricated LIN/LOX tanks can store up to 80,000 gallons of liquid. (Hilgar,
Tr. 1385). If a company tried to use shop-erected tanks for applications that require large
amounts of storage, it would need to use many smaller tanks, instead of one large, field-erected
LIN/LOX tank. (Kistenmacher, Tr. 838; JX 37 at 33 (Newmelister, Dep.)). The cost of multiple
shop-built tanks would be higher than the cost of one field-erected tank that could store the same
amount of product. Including the cost of attaching all of the piping for connecting multiple
shop-built tanks, the increased cost would be "astronomical.” (Kistenmacher, Tr. 838-39).

Response to Finding No. 73:

Complaint Counsel's proposed finding is inaccurate and overly broad. The
proposed finding is overbroad because in some cases (depending upon the volume of storage
needed) shop built tanks can be used as a substitute to field erected tanks in order to store
LIN/LOX/LAR for industrial applications. This fact is supported by at least three different
customers' testimony. (Kamrath, Tr. 1984; Hilgar, Tr. 1385; Kistenmacher, Tr. 838-839) (RFOF
71).

74.  Air Products buys only field-erected LIN/LOX tanks for projects requiring

storage of large volumes of liquid. (Hilgar, Tr. 1385). Air Products is not aware of any
substitute for LIN/LOX tanks. (Hilgar, Tr. 1385-86).
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Response to Finding No. 74:

The proposed finding is vague, ambiguous, and misleading. Air Products
representative, Joseph Hilgar, specificaly testified that Air Products would purchase shop built
LIN/LOX tanks for projects for storage of liquid gas below 80,000 to 100,000 gallons in volume.
(Hilgar, Tr. 1385). To the extent that Complaint Counsel asserts that shop built LIN/LOX tanks
are never viable substitutes for field erected LIN/LOX tanks the testimony of Hilgar is not
helpful. Hilgar's testimony is more general than that. Hilgar states that there is no substitute for
LIN/LOX tanks that he is aware of, not that shop built tanks are never substitutes for field-erected
tanks. (Hilgar, Tr. 1385) (emphasis added).

75. A smal but significant, nontransitory increase in the price of field-erected
LIN/LOX tanks would have no impact on demand for field-erected LIN/LOX tanks because of
tlr;,e8 lI:_Slrge cost differential with shop-built LIN/LOX tanks. (Kistenmacher, Tr. 839; Hilgar, Tr.

Response to Finding No. 75:

The proposed finding is overbroad and misleading because it states that changes
in the price of field erected LIN/LOX tanks would never effect the demand of field-erected
LIN/LOX tanks because they are always far more expensive than shop built tanks. This
statement is overbroad. In fact, the testimony of Complaint Counsel witnesses Mr. Hilgar, Mr.
Kamrath, and Dr. Kistenmacher all support the fact that at certain volume levels shop built tanks
are viable substitutes for field-erected tanks. (Kamrath, Tr. 1984; Hilgar, Tr. 1385;
Kistenmacher, Tr. 838-839) (See also RFOF 71-74).

C. LPG Tanks Are a Relevant Project Market

76. LPG tanks field-erected, refrigerated tanks that store liquefied gases such as
propane, butane, propylene and butadiene at refrigerated temperatures of around -50° F.
(Warren, Tr. 2275, 2306; CX 258 at CB&1-H001793; CX 650 at CB&I/PDM-H 4019758; CX
993 at PDM-HOU021479).
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Response to Finding No. 76:

Respondents do not dispute the truth of thisfinding. (FOF 4.1).

77. LPG customers are oil and petrochemica companies, such as Marathon and
Enron; owners of LPG terminals, such as Sea-3 and CMS Energy, that import/export LPG and
transfer the LPG between ships and storage tanks via pipelines; and EPC contractors, such as
Fluor, who subcontract tank suppliers to build LPG tanks for larger facilities. (CX 993 at PDM-
HOU-021484).

Response to Finding No. 77:

Respondents have no specific response to the extent this finding also includes

additional companies such as Intercontinental Terminals Co. and Texaco. (See, e.g., FOF 4.2-
4.6).

78.  The evidence demonstrates that a small but significant, nontransitory increase in

the price of a field-erected LPG tank would not prompt customers to switch to alternative

products.

Response to Finding No. 78:

This finding is wholly unsupported by any record evidence, misleading and
irrelevant as stated. Complaint Counsel fails to cite any record evidence for this conclusion. To
the extent that any record evidence does exist, this finding lacks foundation, reliability, is
conclusory in nature and represents improper argument.

79. Field-erected LPG tanks can hold substantially larger volumes of LPG than shop-
built tanks. (RX 778 at 46-47 (Crider, Dep.)).

Response to Finding No. 79:

This finding is misleading because Mr. Crider simply testified that shop-
constructed tanks are smaller in volume, and were not used on the Ferndale LPG project.
(Crider, Tr. 6719-20). Further, not dl field-erected tanks hold "substantialy larger volumes" of
product than shop-built tanks. (See generally N. Kelley, Tr. 7093-94).

80. Because field-erected tanks can hold a larger volume of LPG, it alows LPG
customers to import and export LPG at a faster rate, and minimizes the amount of money
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customers spend to hold a ship while the LPG is being transferred. (RX 778 at 26-27 (Crider,
Dep.)).

Response to Finding No. 80:

This finding is misleading to the extent that Mr. Crider's testimony relates solely
to Texaco's purpose in pursing the Ferndale LPG expansion project. (Crider, Tr. 6708-10).
Moreover, this finding is misleading because not all field-erected tanks hold a large volume of
LPG product. (See RFOF 79).

8l.  Shop-built pressurized tanks (also known as bullets) and field-erected pressure
spheres are not economic substitutes for an LPG tank when storing large volumes. (Scorsone,
Tr. 5170-71; Crider, Tr. 6719-20-1; JX 27 a 32 (N. Kelley, Dep.)). For some chemicals such as
butadeine, storage tanks must be refrigerated to keep the chemical from polymerizing. (IX 27 at
38-39 (N. Kelley Dep.). For such chemicals an unrefrigerated pressure sphere (or bullet) is not a
substitute for an LPG tank.

Response to Finding No. 81:

This finding is misleading and inaccurate for a variety of reasons. Specificaly,
Mr. Scorsone testified that for "LPG, from time to time customers will evaluate whether
refrigerated storage, a relevant product in this case, or pressure storage could be an aternative."
(Scorsone, Tr. 5170-71). Mr. Scorsone further testified that sometimes, shop-erected tanks are
less expensive to the customer given the circumstances of the project. (Scorsone, Tr. 5171).
Moreover, Complaint Counsel's assertion that for certain chemicals, unrefrigerated pressure
storage is not a substitute for an LPG tank is unsupported by any record evidence. In fact, ITC
stores butadiene in a semi-refrigerated sphere pressure vessel. (N. Kelley, Tr. 7097-98). The
refrigeration of butadiene at certain temperatures, namely minus 20 degrees, would be too cold
and create avacuum. (N. Kelley, Tr. 7098).
82.  To adopt a storage solution for 400,000 barrels of LPG based on multiple shop-

built LPG pressure spheres would cost approximately three times the amount of a storage
solution based on afield-erected LPG tank. (RX 778 at 46-47 (Crider, Dep.)).
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Response to Finding No. 82:

Thisfinding is misleading because it is based on one LPG project in 1994 under a
specific set of circumstances. Moreover, this finding is irrelevant to today's market and
circumstances in the industry. In fact, under certain circumstances, a shop-built LPG pressure
sphere would cost less than afield-erected LPG tank. (Scorsone, Tr. 5171).

83. PDM EC's former president, Mr. Scorsone, who has worked in the tank industry

for many years, has never seen a customer switch from field erected LPG tanks to shop-built
pressurized tanks to obtain a lower price. (Scorsone, Tr. 5170-71).

Response to Finding No. 83:

This finding is inaccurate and misstates Mr. Scorsone's testimony. Mr. Scorsone
stated that "LPG, from time to time customers will evaluate whether refrigerated storage, a
relevant product in this case, or pressure storage could be an alternative, so | know throughout
my career I've had discussions of that, but | can't recall specifically with whom, but that is a
trade-off which is commonly done." (Scorsone, Tr. 5170). Mr. Scorsone further testified that
"often customers have needs that are on the cusps of field-erected versus shop-built and
sometimes shop-built may be less expensive to that customer given the circumstances of the
project." (Scorsone, Tr. 5171).

D. TVCsAre aRelevant Product M arket

84. A TVC isalarge metal enclosure used to ssimulate the vacuum of space for the
purpose of testing satellites. During a test, air is pumped out of the enclosure and, within the
enclosure, liquid or gaseous nitrogen circulates through pipes to heat or cool the interior
environment. Controls alow users to adjust the temperature and vacuum conditions inside the
enclosure so that satellites can be tested in a space-like environment. (Thompson, Tr. 2039-40).
Temperatures simulated within the chamber can range "from minus 180 degrees C to plus 150
degrees C" and the vacuum can range from 1 x 10-6 torr to 1x10-8 torr. (Higgins, Tr. 1262;
Scully, Tr. 1143). TVCsrange in size from 20 feet in diameter to 45 feet in diameter. (Higgins,
Tr. 1264).
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Response to Finding No. 84:

Complaint Counsel misquotes the testimony of Higgins. (See Higgins, Tr. 1264).

The range in size of field-erected TVC'sis not limited to 20 feet to 45 feet in diameter, nor does

Higgins testify that such a range exists. (See Higgins, Tr. 1264). With the exception of the last

statement above, Respondents do not dispute the facts contained in this statement. (See RFOF
6.1-6.10).

85. The customers of TVCs are satellite manufacturers and government agencies,

such asNASA. TVCsare used to test satellites purchased by the Department of Defense, NASA

and commercial buyers. (Neary, Tr. 1420; Glenn, Tr. 4074-75; see also CX 1196 at PDM-
HOUO011524-1525 (list of PDM customers)).

Response to Finding No. 85:

Respondents do not dispute the facts contained in this statement, except to note
that field-erected TVC customers such as Boeing, Raytheon, Spectrum Astro and TRW are
sophisticated aerospace companies. (See RFOF 6.68-6.90).

86.  "Customers are typically testing satellites costing $50MM to $200MM in thermal
vacuum chambers costing $5MM - $20MM." (CX 212 at CB&1-PL031718). The satellites sold
by TRW range in value from $750 million to $1.5 billion, while those sold by Spectrum Astro, a
smaller satellite manufacturer, range in value from $10 million to $55 million. (Neary, Tr. 1420-
21; Thompson, Tr. 2038).

Response to Finding No. 86:

Respondents do not dispute the facts contained in this statement.

87.  The evidence demonstrates that a small but significant nontransitory increase in
the price of a TV C would not prompt customers to switch to alternative products. CCFF 88.

Response to Finding No. 87:

This finding is inaccurate, because alternatives to field-erected TVCs do exist,
and customers have used them. (See RFOF 6.65-6.67). For example, [XXXXXXXXXXXXX
XXXXKXXXKXXKHKXXKHKXXEKHKXXKXXIXKXXEXKXXEXKXXEKHKXXKHKXKKXXIXKXXEXKXXEKKXXEKKXXKKXXKXXXKXXKXK

XXXXXXXXXXXXXXXXXXXXXXXX]
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88. TVCs are the only satellite testing equipment capable of simulating the vacuum
and thermal conditions of outer space. (Higgins, Tr. 1262-63). Other testing chambers are not
substitutes for TV Cs because they only simulate other conditions. (Scully, Tr. 1139; Proulx, Tr.
1729). Satellite customers require that manufacturers test their satellites in TVCs. (Neary, Tr.
1424).

Response to Finding No. 88:

Thisfinding is misleading to the extent that it suggests shop-erected TV Cs are not
substitutes for field-erected TVCs. Satellite sizes are shrinking, rendering the large, field-erected
TVCs obsolete, because smaller satellites can be tested in smaller shop-erected chambers. (See
RX 204 (state of mind)). The predominant number of satellites built in the future will be small
enough to be tested in existing shop- and field-erected TVCs. (Scully, Tr. 1203-04). Existing
large, field-erected TVCs and smaller shop-erected TVCs should be adequate to test these
satellites in the future. (See Scully, Tr. 1203-04) (FOF 6.22-6.25).

89.  Luke Scorsone, President of CB&| Industrial and former President of PDM EC,

could not recall an instance in which a potential customer of a TVC tried to get a lower price by
threatening to switch to an alternative. (CX 646 at 76-77 (Scorsone, |HT)).

Response to Finding No. 89:

Respondents have no specific response.
90. [XXXXXHXXHXXHXXEXXIXXHXEXKEXXXKXHKXEXXEXXXXXXXXXXXXXXXXX]. (CX 265 at CB&I-
HO007057; see CX 1202 at PDM-HOU1005348, in camera; CX 212 at CB&[-PL031709-1724;
CX 1196 at PDM-HOUO011519-1532).

Response to Finding No. 90:

These documents state that thermal vacuum chambers are a product, however,
references in business documents do not account for the legal requirements in defining an
antitrust relevant market.

91.  Shop-built TVCs are not economic substitutes for field-erected TVCs. Thermal
vacuum chambers that are too large to transport from a fabrication shop to the customer's site

must be field-erected. (Neary, Tr. 1421-22; Gill, Tr. 186-87; Glenn, Tr. 4064; JX 37 at 88
(Newmeister, Dep.)). At [xxxxxx], "90 percent of the time, most assembled satellites do require
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testing in field fabricated rather than [shop-fabricated thermal vacuum chambers]." (Proulx, Tr.
1727).

Response to Finding No. 91:

This may have been true in the past. However, thisis not true today because of
the miniaturization of satellites. (See FOF 6.22-6.25).

92.  The construction of a shop-fabricated therma vacuum chamber is "markedly
different” from the construction of a field-erected thermal vacuum chamber. (Scully, Tr. 1101-
02; Gill, Tr. 235). "In shop-built chambers, all of the equipment and capability, personnel
capability, lies within the confines of the shop." (Scully, Tr. 1103). In contrast, field-erected
chambers require a crew that "virtually lives in the field for elongated periods of time.... It's a
vastly different technology than what a shop-built chamber requires.” (Scully, Tr. 1103).

Response to Finding No. 92:

Some shop-built TVCs till require field-erection, including for example, the
small field-erected chambers being built by XL/Votaw for Raytheon. (Hart, Tr. 406-07; See
RFOF 6.10).

93.  Satellites above a certain size cannot be tested in shop-fabricated thermal vacuum
chambers. (Scully, Tr. 1139; Neary, Tr. 1425). Consequently, shop-fabricated thermal vacuum
chambers are not an aternative to large, field-erected thermal vacuum chambers for testing large
satellites. (Scully, Tr. 1140).

Response to Finding No. 93:

Respondents do not dispute this finding except to note that large satellites are
being phased out because of miniaturization. (FOF 6.11-6.16, 6.22-6.25). Complaint Counsel
ignores the evidence of miniaturization within the satellite industry, which is driving the size of
satellites down and allowing smaller, shop-erected TV C's to serve as substitutes for larger, field-
erected TVCs. (See RFOF 6.22-6.25, 6.65-6.67).

94.  Other products, such as "thermal cycling chambers' and "altitude chambers" are

not functional equivalents because they cannot mimic the conditions a satellite will face in space.
(Neary, Tr. 1463-1464; see Scully, Tr. 1135-1139).
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Response to Finding No. 94:

Respondents do not dispute the that "thermal cycling chambers’ and "altitude
chambers' are not functional substitutes.
V.

THE RELEVANT GEOGRAPHIC MARKET ISTHE UNITED STATES

95.  The parties agree that the relevant geographic market in which to analyze the
merger is the United States. Drs. Simpson and Harris agree that the relevant geographic market
in which to assess the impact of the acquisition is the United States. (Simpson, Tr. 3035 (LNG);
Harris, Tr. 7192 (LNG); Simpson, Tr. 3361-3362 (LPG) (citing CX 116); Harris, Tr. 7280
(LPG); Simpson, Tr. 3421 (LIN/LOX); Harris, Tr. 7300-7301 (LIN/LOX); Simpson, Tr. 3488
(TVC); Harris, Tr. 7324 (TVC)).

Response to Finding No. 95:

Complaint Counsel's finding number 95 is incomplete because it fails to include
Dr. Harris qualification that technically, under the guidelines, every single project is a separate
antitrust market. (Harris, Tr. 7192, 7301-02, 7280, 7324).

96. By definition, field-erected LNG, LIN/LOX and LPG storage tanks and TVCs
must be built at customers' sites in the United States. "LNG tanks are purchased as part of a
larger facility that is designed to supply natural gas to gas users in a particular area. As a
consequence, the LNG tanks have to be located in a particular locality.” (Simpson, Tr. 3034).
"The competitive situation is basically the same across the localities in the U.S., so defining the
geographic market as the U.S...make[s] the analysis much more tractable without harming the
anaysis at al." (Simpson, Tr. 3035). Dr. Simpson testified: "LIN/LOX/LAR tanks are
purchased as part of a facility that makes liquefied gas, and those facilities are built close to a
customer."” (Simpson, Tr. 3420). Dr. Simpson then noted: "[A]s with the other structures, the
identity of the market participants is basically the same across the U.S. So to make the analysis
more tractable, it makes sense to define the geographic market as the United States." (Simpson,
Tr. 3421).

Response to Finding No. 96:

Respondents have no specific response.

97. Respondents' business documents analyze competition separately in the United
States compared to other areas of the world. Respondents business documents identify the
United States as a "marketplace in which they will institute a particular policy." (Simpson, Tr.
3035, citing CX 185).  [XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXHXXHXXXXXKXXXHXXHXXXXXXXXXXXXXX
xxxxX]. (Simpson, Tr. 3036, citing CX 364, in camera). PDM strategic documents differentiate
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between the domestic and international LNG markets and identify a separate cast of competitors
for each market. (CX 99 at PDM HOU 000259; CX 646 at 282 (Scorsone, IHT)). [xxxx
XXXXKXXXKXXKHXXXEXHXXXKXXIXKXXEXHXXXEKHKXXEKXXEXKXXEKHKXXEKHKXXEKKXXKXXIXKXXEXKXXKKXXKXXXKXXKK]
(CX 94 at PDM-HOUO017580; see also CX 217 at CB& 1-PL034441 in camera).

Response to Finding No. 97:

Complaint Counsel's finding number 97 is irrelevant; whether CB&I's documents
differentiate markets is not the issue in this case. Further, because competition has changed in
the aleged product markets and increasingly CB&I's worldwide competitors are its domestic
competitors. (See Harris, Tr. 7123, 7287-94) (FOF 7.93, 7.118).

98. It is economically infeasible to import a field-erected storage tank from anywhere
outside the United States. (Kistenmacher, Tr. 840, 881).

Response to Finding No. 98:

Complaint Counsel's proposed finding number 98 is inaccurate; it depends on
where the tank is being imported from. Further, this assertion is overbroad; what type of storage
tank is Complaint Counsel talking about? LNG? Water? However, there is ample evidence that
nine percent nickel steel for LNG tanks are imported in pre-fabricated pieces on aregular basis.
(FOF 3.560-3.564).

V.

THE MERGER WILL LIKELY LESSEN COMPETITION BECAUSE
|IT CREATESA DOMINANT FIRM IN HIGHLY CONCENTRATED MARKETS

99. Prior to the merger, CB&I and PDM each had market shares ranging from [xx] to
[xX] in each relevant market. CCFF 146, 154. After the merger, the combined market share in
the relevant markets ranges from 70% to 100%. CCFF 138, 151, 180, 191.

Response to Finding No. 99:

Complaint Counsel's finding number 99 is incorrect. AT&V's post acquisition
LIN/LOX market share is 60%; CB&I's market share in LIN/LOX cannot therefore be 70% to
100%. Further, CB&I will not win the Dynegy project, thus CB&I's post-Acquisition share
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cannot be 100%. In addition, CB&I has not built a thermal vacuum chamber since 1984 -- how
could CB&I's market share be 70%-100% since the merger? In addition, Complaint Counsel's
reliance on shares is inappropriate because it fails to reflect competition going forward; the
appropriate method of calculating market shares would be a /N or bidding model. (Harris, Tr.
7340-41).

100. A 1998 presentation to the PDM Board reported market shares for PDM and
CB&I as[xx] and [xx], respectively, for a combined share of [xxx]. Morse was listed as having
a[xx] share; since Morse is now owned by CB&I, the combined market share of al three firms

is[xx]. (CX 648 a PDM-HOU000249).

Response to Finding No. 100:

Complaint Counsel's finding number 100 is absurdly irrelevant because the
document cited by Complaint Counsel is clearly indicating market share across all products
excluding LNG, which includes al of the non-relevant products made by CB& | and PDM. (CX
648 at PDM-HOU000249). Even without this enormous oversight by Complaint Counsel, as the
finding itself notes, the referenced document dates from 1998. Complaint Counsel is attempting
to calculate shares based on afive year old document that was not prepared using "market share”
in the antitrust context.

101. These market share figures provide several important insights. First,
Respondents high pre-merger market shares reflect the vigorous direct competition that existed
between them before the merger. "The market concentration measures provide a measure of this
[unilateral anticompetitive price increase] if each product's market share is reflective of not only
its relative appea as a first choice to consumers of the merging firms products but also its

relative appeal as a second choice, and hence as a competitive constraint to the first choice.”
Merger Guidelines § 2.211.

Response to Finding No. 101:

Complaint Counsel's finding number 101 is incorrect. The market share figures
referenced by Complaint Counsel are those contained in CX 648, which as noted above, purports
to calculate market share across al markets (including water, flat bottom tanks, etc.) excluding
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LNG. (CX 648 at PDM-HOUQ00249). There are no important insights provided by this
document, other than that Complaint Counsel's case is based on utter distortions of documents
taken out of context. Further, this finding entirely ignores the fact that there has been entry and
that further entry is imminent. Firms have recently entered or have made plans to enter the
aleged product markets. (See Harris, Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF
7.58, 7.92-7.101, 7.118, 7.113) (See FOF 3.68-3.227 (actual entry has occurred in the LNG
market); FOF 4.16-4.54 (actual entry in the LPG market); FOF 5.22-5.71 (new competitors have
entered the LIN/LOX market); 5.79-5.184 (LIN/LOX customers are satisfied with prices
received and available competitive options)).

102. Second, the greater the level of direct competition before the merger, as reflected
in Respondents high individual market shares, the greater the likely anticompetitive harm after
the merger. Merger Guidelines 8 2.21 ("The price rise will be greater the closer substitutes are

the products of the merging firms, i.e. the more the buyers of one product consider the other
product to be their next choice.").

Response to Finding No. 102:

Complaint Counsdl's finding number 102 is unsupported by evidence and is
irrelevant because it fails to account for post-acquisition evidence indicating that the Acquisition
of PDM by CB&I has not lessened competition in the alleged product markets. (Harris, Tr.
7184-89) (FOF 7.56, 7.57) (See FOF 3.68-3.227 (actual entry has occurred in the LNG market);
FOF 4.16-4.54 (actua entry in the LPG market); FOF 5.22-5.71 (new competitors have entered
the LIN/LOX market); 5.79-5.184 (LIN/LOX customers are satisfied with prices received and
available competitive options)).

103. Third, Respondents [xx] plus combined market shares exceed the 35% level at
which the Merger Guidelines "presume that a significant share of sales in the market are

accounted for by consumers who regard the products of the merging firms as their first and
second choices." Merger Guidelines § 2.211.
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Response to Finding No. 103:

Complaint Counsel's proposed finding 103 is irrelevant and does not support the
view that CB&| and PDM were customers first choices. Further, it ignores entirely the issue of
entry.

104. CB&l's and PDM's market shares, and those of other competitors in the relevant
markets, are also used to compute the level of concentration in a particular market and the
increase in concentration caused by the merger. "Market concentration is a useful indicator of
the likely potential competitive effect of amerger.” Merger Guidelines § 1.51.

Response to Finding No. 104:

Complaint Counsel’s finding number 104 is incomplete because it fails to note
that under section 1.41 of the Merger Guidelines it is necessary that market shares be “the best
indicator of firms future competitive significance.” (Merger Guidelines 8 1.41; seealsoid. 8
1.32; Harris, Tr. 7221-29, 7286-87, 7311-13; see United Sates v. Baker Hughes, 908 F.2d 981,
984 (D.C. Cir. 1990); United Sates v. General Dynamics Corp., 415 U.S. 486, 498 (1974)).
Further, this proposed finding entirely ignores entry.

105. The antitrust agencies use the Herfindahl-Hirschman Index ("HHI") of market
concentration. Merger Guidelines 8 1.5. The HHI is calculated by summing the squares of the
individual market shares of all participants. (Id.) The increase in concentration caused by the

merger is calculated by doubling the product of the market shares of the merging firms. (Id.
§ 1.51, n.18).

Response to Finding No. 105:

Respondents have no specific response.

106. In the LNG market, the merger increases the HHI by [xxxx] to [xxxx]; in the
LIN/LOX market, the merger increases the HHI by [xx] to [xx]; in the LPG market, the merger
increases the HHI by [xxxx] to [xxxx]; and in the TVC market, the merger increases the HHI by
[xxxx] to 10000. CCFF 146, 151, 180, 198.

Response to Finding No. 106:

Complaint Counsel’s finding number 106 is misleading and irrelevant because, as

indicated previously, the HHIs are not an accurate reflection of present and future competition in
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these markets and do not satisfy the requirements of section 1.41 of the Merger Guidelines.
(RFOF 7). As stated supra RFOF 7, the starting date of 1990 in Complaint Counsel’s HHI
calculations is arbitrary and manipulates the HHI numbers when the HHIs show a change of zero
in three of the marketsif one starts calculating in 1995 or 1996 or any time after.

107. The Merger Guidelines provide that where "the post-merger HHI exceeds 1800, it
will be presumed that mergers producing an increase in the HHI of more than 100 points are
likely to create or enhance market power or facilitate its exercise." Merger Guidelines § 1.51(c)
(emphasis supplied).

Response to Finding No. 107:

Complaint Counsdl’s finding number 107 is misleading and irrelevant because, as
indicated previously, the HHIs are not an accurate reflection of present and future competition in
these markets and do not satisfy the requirements of section 1.41 of the Merger Guidelines.
Further, the Merger Guidelines are not binding on the courts. (See also RFOF 7.)

108. In this case, the increase in concentration in each of the relevant marketsis, a a

minimum, more than 25 times as great as the threshold that the Merger Guidelinesidentify as the
level of increase that is likely to create market power.

Response to Finding No. 108:

Complaint Counsel’s finding number 108 is misleading and irrelevant because, as
indicated previously, the HHIs are not an accurate reflection of present and future competition in
these markets and do not satisfy the requirements of section 1.41 of the Merger Guidelines.
RFOF 7. As stated supra RFOF 7, the starting date of 1990 in Complaint Counsel’s HHI
calculationsis arbitrary and manipulates the HHI numbers when the HHIs show a change of zero
in three of the marketsif one starts calculating in 1995 or 1996.

109. The HHI levels in this case well exceed the postmerger market concentration
levels of recent FTC actions in which the FTC successfully enjoined mergers. FTC v. Libbey,
211 F. Supp. 2d 34 (D.D.C. 2002) (HHI of 5251); FTC v. Heinz, 116 F. Supp. 2d 190, 195

(D.D.C. 2000) (HHI of 5285): FTC v. Swedish Match, 131 F. Supp. 2d 151, 167 (D.D.C. 2000)
(HHI of 4733); FTC v. Cardinal Health, 12 F. Supp. 2d 34, 53 (D.D.C. 1998) (HHI of 2224).
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Response to Finding No. 109:

Complaint Counsdl’s finding number 109 is misleading and irrelevant because, as
indicated previoudy, the HHIs are not an accurate reflection of present and future competition in
these markets and do not satisfy the requirements of section 1.41 of the Merger Guidelines.
RFOF 7. Further, in none of these cases did the court find for the Plaintiff based on HHIs alone.
As stated supra RFOF 7, the starting date of 1990 in Complaint Counsel’s HHI calculations is
arbitrary and manipulates the HHI numbers when the HHIs show a change of zero in three of the
markets if one starts calculating in 1995 or 1996.

A. M ar ket Shar es Should Be M easured Based on Historical Sales

110. The appropriate measure of market shares is each firm's sales, as opposed to each
firm's production capacity. In markets where the products are supplied on a differentiated basis,
and in which firms have different capabilities to supply customers, it is appropriate to determine
market shares by each firm's success in securing sales. Merger Guidelines 8 1.41 ("Dollar sales
or shipments generally will be used if firms are distinguished primarily by differentiation of their
products. Unit sales generally will be used if firms are distinguished primarily on the basis of
their relative advantages in serving different buyers or groups of buyers.").

Response to Finding No. 110:

Complaint Counsel’s proposed finding is false; the Merger Guidelines state that
the appropriate measure of market shares is whatever is predictive of future competitiveness.
Merger Guidelines 8 1.41. Further, neither dollar sales nor unit sales nor production capacity are
appropriate measures of market share in this case because none of these gives the best indication
of firm’s ability to compete in the future. The appropriate method of calculating market shares
would be a /N or bidding model. (Harris, Tr. 7340-41).

111. Each of the relevant markets is comprised of highly differentiated products.
Field-erected LNG, LIN/LOX and LPG tanks and TVCs vary by size, by specific application, by
installation parameters, by site characteristics, and by specific design. Factors that differentiate
LNG tanks include the location, the nature of the site, the size of the tank, and the tank's design.

(CX 573 at CB&I1-PL031580 (describing CB&I LNG tank "design considerations,” including
factors such as codes and regulations, materials, site conditions, wind loads, seismic events,

-47 -

CHI:1176893.3



secondary containment and internal pressure); see also CX 85 (LIN/LOX tanks); CX 1048 (LPG
tanks and TVCs)).

Response to Finding No. 111:

Respondents have no specific response.

112. Suppliers set prices by individual project, depending on the nature of the project
and on the level of competition among the suppliers. (Gill, Tr. 209-210; Price, Tr. 556). The
design of the LNG tank is heavily dependent on an analysis of risk factors. (CX 573 at CB&I-
PLO31585). [ XXXXXXXXXXXXXXXXXXXXXXHXXHXXEXXXXXHXXHXXEXXEXXXKXHXXXXXXXXXXXXXXXXX] . (See,
e.g., CX 827 (PDM pricing); CX 1321, in camera (CB&| pricing)).

Response to Finding No. 112:

Respondents have no specific response.

113. Inthis case, the firms that compete for new projects are distinguished by severd
factors that are relevant to their ability to secure contracts. These include firms actual
experience, their reputation for providing quality products on a timely basis, their engineering
and fabrication resources, and their cost structure. (Simpson, Tr. 3037).

Response to Finding No. 113:

Respondents have no specific response.

114. In the past decade, Respondents have won virtually every contract in the relevant
markets. CCFF 136, 151, 172, 192. Domestic firms have won only a handful of contracts and
foreign firms have not won any contracts in head-to-head competition with Respondents. CCFF
136, 151, 172, 192. The reason Respondents competitors have not won more contracts is
because of the competitive advantage enjoyed by Respondents, including lower cost structures.
CCFF 393-420.

Response to Finding No. 114:

Complaint Counsel’s finding number 114 is misleading and/or inaccurate. First,
it is inaccurate to characterize CB&I’s defeats by domestic firms as a “handful” of projects. In
the LIN/LOX market, for example, AT&V has won three of the last five projects available.
(Harris, Tr. 7308). Foreign firms have only recently entered or have made plans to enter the
alleged product markets; thus the failure of foreign firms to beat CB&1 or PDM in “head-to-
head” competition for a project prior to their entry in the United States is misleading. (See
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Harris, Tr. 7209-13, 7239-47). Further, Complaint Counsel has done no analysis whatsoever of
CB&I’s cost structure, PDM’s cost structure, or foreign or domestic competitors' cost structures;
thus it is an inappropriate assumption that Respondents have a lower cost structure. Dr. Simpson
believes that the costs of foreign LNG competitors put them at a competitive disadvantage,
however Dr. Simpson has never seen the costs of the foreign competitors. (Simpson, Tr. 3919-
22). Dr. Simpson has not seen evidence permitting him to quantify differences between CB&|
and foreign firms in terms of field erection costs, labor costs, acquisition, project management
personnel rates, engineering personnel rates, fabrication costs, administrative overhead, or costs
relating to owning versus renting equipment. (Simpson, Tr. 3921-37) (FOF 7.150).

115. Dr. Simpson provided a probability analysis for LNG tanks, which compared the
actual results of bids with the likely results if other firms had been equally situated with CB&|
and PDM. Based on his assessment, the probability is extremely low that CB& 1 and PDM would

have prevailed as often as they did if other firms were equally capable of competing with CB&|
and PDM. CCFF 141.

Response to Finding No. 115:

Complaint Counsel’s finding number 115 is misleading and irrelevant because Dr.
Simpson’s probability analysis was so fundamentally flawed both logically and economically
that it had no value whatsoever. Dr. Simpson used probability theory to predict that firms who
were not competing had no probability of winning jobs. (Simpson, Tr. 3393-94, 3400, 3663-65,
5753, CX-1645) (FOF 7.213). Thisis conceptually flawed because, obvioudly, firms that were
not competing and not bidding on projects had no chance of winning projects. It isillogical to
suggest that this means firms that bid now have no chance of winning projects based on the fact
that they did not win jobs when they did not bid. (See Harris, Tr. 7339).

116. Actua sales data since 1990 provides the best data to measure market shares and
concentration levels. "Market concentration and market share data of necessity are based on
historical evidence." Merger Guidelines, § 1.521.
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Response to Finding No. 116:

Complaint Counsel’s finding number 116 is inaccurate; 1990 was chosen
arbitrarily by Complaint Counsel. Firgt, it is difficult to imagine that 1990 is the best starting
date in all four markets. Second, the arbitrary nature of the HHIs is underscored by the fact that
choosing a different date achieves a completely different result; picking a different starting point
of 1995 or 1996, vastly different concentration statistics emerge. CB&I did not build an LNG or
LPG tank between 1995 and the date of the Acquisition, resulting in a change of zero in the
HHIs in those markets, and the HHI in the LIN/LOX market is lowered. (See, e.g., Simpson,
Tr. 3744) (FOF 7.236). In the therma vacuum chamber market, CB&| has not built a thermal
vacuum chamber since 1984. (Scorsone, Tr. 5055) (FOF 7.235). Thus, choosing to calculate
HHIs beginning in 1996 results in an HHI change of zero in three of the four markets. Under
Baker Hughes and Section 1.5 of the Merger Guidelines, an Acquisition resulting in zero change
in the HHI fails to establish a prima facie case. In the LIN/LOX market, even Dr. Simpson
admitted that CB&I's sale by Praxair in 1997 was a significant competitive change, a fact which
would justify beginning the HHI calculation in 1997 after the date of the sale. (See Simpson, Tr.
3753) (FOF 7.236) (RFOF 10).

117. Because the productsin al of the relevant markets are sold on an infrequent basis,
sales data from any particular year may be unrepresentative of the competitive significance of
any particular firm. Sales of LNG tanks are made infrequently.  [XXXXXXXXXXXXXXX

XXXXXXXXXXXKXKXXXXKXKXKXXXXXXKXKXXXXXXXXKXXXXXXXXXXXXX] . (CX 1210, in camera; CX
1212, in camera). That isfewer than one tank per year.

Response to Finding No. 117:

Respondents have no specific response.

118. It is appropriate in this case to measure market shares by examining sales data
over an extended period of time. Merger Guidelines § 1.41 ("where individual sales are large
and infrequent so that annual data may be unrepresentative, the Agency may measure market
shares over alonger period of time.").
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Response to Finding No. 118:

Complaint Counsel’s finding number 118 is misleading because while under the
Guidelines it may appropriate to measure over a “longer” period of time, there is no support
whatsoever for using market shares spanning 13 years. Further, the proposed finding is
incomplete because it fails to note the requirement under the Merger Guidelines that market
shares be measured using “the best indicator of firms' future competitive significance.” Merger
Guidelines 8 1.41. The changes in the aleged product markets militate against a different date,
depending on the particular circumstances of each market, which have been highlighted supra
RFOF 7.
119. In order to evaluate how CB&I's acquisition of PDM affected competition for
LNG tanks, it is appropriate to examine sales from 1990 to the time of the acquisition (Simpson,
Tr. 3037-38, 3043-46). Economists examine multi-year periods when anayzing competition
(Simpson, Tr. 3044). The respondents use sales data going back eleven years or more to make
inferences about the competitive strength of companies. (CX 160; CX 169 at CB&I-PL 007573,

CX 173 at CB&I1-PL010403; CX 205; CX 207 at CB&I-PL 031456-57; CX 244). Thereis no
evidence that market conditions changed significantly during this period. (Simpson, Tr. 3046).

Response to Finding No. 119:

Complaint Counsel’s finding number 119 is incorrect and directly contradicts
admissions made by Dr. Simpson himself. First, there is economic testimony indicating that the
LNG market has been historically depressed, but is seeing a significant rise in demand. (Harris,
Tr. 7195-96). Further, Dr. Simpson acknowledged that LNG tanks are increasingly double or
full containment rather than single containment. (Simpson, Tr. 3854, 3993, 3729-30, 3732,
3736) (FOF 7.220-7.226). This is supported by other economic testimony. (Harris, Tr. 7220).
Dr. Simpson admitted that whether LNG tanks will be double or full containment rather than
single containment should be considered in a market share analysis. (Simpson, Tr. 3743) (FOF
7.226). Additionally, there has been a change in competitors. (Harris, Tr. 7220-21). Dr.

Simpson agreed that for LNG if you calculated HHIs from 1996 to 2001, the change would be
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zero. (Simpson, Tr. 3744) (FOF 7.236). In addition, Dr. Simpson admitted that the spin-off of
CB&I by Praxair was an important change. (Simpson, Tr. 3753) (FOF 7.235). There have
clearly changes in market conditions. Complaint Counsel has used an inappropriate date to
measure market shares, and its use of such old and outdated data contradicts the Merger
Guidelines requirement that market shares be predictive of future competition. There is no
authority for the period of time used by Complaint Counsel to measure market share. Certainly
Respondents’ sales data does not support Complaint Counsel’ s use of 1990 for a starting date for
HHIs -- not a single document cited by Complaint Counsel supports Complaint Counsel’s
finding. (CX 160, CX 169, CX 173, CX 205, CX 207, CX 244). While economists may use
historical evidence, there is no support for going 13 years back.

120. Dr. Harris acknowledged that 1995 or 1996 would be an arbitrary starting date to
examine market sales and that it would be wrong to conclude that the merger does not hurt

competition simply because over some period of years CB&I| or PDM accounted for al of the
salesin the market and the other firm accounted for none. (Harris, Tr. 7228).

Response to Finding No. 120:

Complaint Counsel’s finding number 120 is incomplete because it fails to note
that Dr. Harris thought that the choice of 1990 was arbitrary, and his use of the years 1995 or
1996 were intended to underscore the uselessness of Complaint Counsel’s HHI calculation and
the arbitrary nature of the selection of 1990. (Harris, Tr. 7227-28, 7364).

121. Respondents witness, Nigel Carling of Enron testified that, in assessing suppliers,
"You'rereally looking at expertise over the last ten years." (Carling, Tr. 4512).

Response to Finding No. 121:

Complaint Counsel’s finding number 121 is irrelevant because if “expertise over
the last ten years’ were the proper gauge for measuring market share, it would be necessary to
include all worldwide projects. Nigel Carling stated that one looks at expertise worldwide.

(Carling, Tr. 4552). Further, the statement made by Nigel Carling was clearly not an economic
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anaysis and was clearly not meant to suggest that market shares in antitrust cases should be
calculated one way or another.

122. In their own documents and in presentations to customers, Respondents draw
upon their historical sales achievements to make new sales. In abid proposal to Louisville Gas
& Electric, CB&I touted that it has been "integrally involved with LNG peak shaving facilities
since the 1960's. The enclosed installation list summarizes the 43 LNG peak shaving facilities
and 90 individual LNG tanks designed and constructed by CB&I [on] a lump sum basis." (CX
173 at CB&1-PL010403 (emphasis supplied); see also CX 207 at CB&I-PL 013456-457; CX 150
at CB&I-PL 002655, 002661; CX 142 at CB&1-00212-HOU). With respect to LIN/LOX tanks,
CB&I and PDM tout their experiences in constructing tanks from as far back as 1957. (See CX
160 ("CB&I has built the mgjority of LIN/LOX/LAR tanks in the world, and in total we have
designed and erected over 600 cryogenic tanks throughout the world."); see also CX 85; CX 145
at PDM-S-001409; CX 154 at CB&1-PL002939-70; CX 443; CX 914; CX 1048; CX 1201).

Response to Finding No. 122:

Complaint Counsel’s finding number 122 is irrelevant because CB&I sales
documents are just that: sales documents. As such they do not indicate that market shares
measured from 1990 are an indicator of future competition. They do, however, indicate that
CB&I competes in the U.S. LNG market, as do the sales documents of the various entrants.
One can point to historical events for one purpose without having to do so for all purposes.
Complaint Counsel’s argument is extremely specious.

123. In a May 2001 LNG tank sales presentation to Yankee Gas (CX 417 at CB&l
026845-HOU), CB& | detailed its relevant LNG tank experience, including the 2000 ENRON,
Puerto Rico LNG import termina (id. at CB&I 026848-HOU - 849-HOU), the 1999 Pine
Needle, North Carolina, peakshaving facility (id. a8 CB&I 026850-HOU), the 1997 Memphis
Light, Gas and Water LNG peakshaving facility and the 1993 Salley, South Carolina, LNG
satellite storage facility (id. aa CB&l 026849-HOU), and other LNG import termina and
peakshaving projects extending from 1969 through 2002. (Id. aa CB&Il 026851-HOU - 852-
HOU; CX 417 at CB& | 026845-026852).

Response to Finding No. 123:

Complaint Counsel’s finding number 123 is irrelevant because CB&I| sales
documents are just that: sales documents. As such they do not indicate that market shares
measured from 1990 are an indicator of future competition. Sales documents only indicate that
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CB&I is competing in the market, as do the sales documents of CB&I’'s competitors. One can
point to historical events for one purpose without having to do so for all purposes. Complaint
Counsdl’ s argument is extremely specious.

124. Steven Knott, CB&I's vice-president of sales for North American, declared under
penalty of perjury, "[I]nformation regarding LNG tank and TVC prices — which are far less
common — is far more valuable, because the number of completed jobs is far fewer. Because
fewer solid data points exist, the remaining data points become even more valuable, even ones
from the mid-1990s. Further, the greater value of LNG and TV C projects increases the value of
pricing information for these projectsto CB&1." (CX 393 at 6).

Response to Finding No. 124:

Complaint Counsel’s finding number 124 contradicts Complaint Counsel’s
suggestion that 1990 is an appropriate date from which to measure market share; Mr. Knott uses
the words “even ones from the mid-1990s’ which suggests that the mid 1990s are a more
appropriate starting point for measuring market share. Further, Mr. Knott is talking about the
value of knowing a competitor’s price when bidding on future projects, which is much different
than suggesting that information regarding who won a project is important in predicting who will
win aproject ten years later.

125. Respondents assert that the historical market shares are not relevant to the
competitive analysis in this case. Giving no weight to historical sales results, Dr. Harris
suggested that each firm could be allocated an identical market share. This assumes that, in spite
of the historical bidding patterns, each firm Respondents have identified as a potential bidder in
each relevant market is equally qualified to secure a contract. (Harris, Tr. 7177-78; see Merger
Guidelines § 1.41, n.15 ("Where al firms have, on a forward-looking basis, an equal likelihood
of securing sales, the [Commission] will assign firms equal shares.")). Dr. Harris concludes
from this methodology that the acquisition has resulted in only minor increases in concentration.
(Harris, Tr. 7195, 7300, 7302, 7326).

Response to Finding No. 125:

Respondents have no specific response.

126. There is no evidence to conclude that all of the companies who may bid in the
future have an equal likelihood of winning in head-to-head competition with Respondents. To
the contrary, there is evidence that firms who bid in the past and may bid in the future are not
equally qualified. Several of the firmsidentified by Dr. Harris are the same firms that before the
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merger lost to Respondents because of their competitive disadvantage vis-a-vis Respondents in
the United States. (Harris, Tr. 7211). CCFF 393-571.

Response to Finding No. 126:

Complaint Counsel’s finding number 126 is wrong and unsupported. Further,

Respondents have never suggested that companies who may bid in the future have an equal

likelihood of winning in head-to-head competition with Respondents. There is evidence that

foreign competitors with concrete technology are more likely to win LNG projects than CB&I in

the future. (Jolly, Tr. 4439-40; RFOF 119). Further, since the Acquisition, AT&V has won
more than half of all LIN/LOX tank projects. (Harris, Tr. 7308) (See also FOF 3.493-3.508).

127. By failing to consider actual historical sales, Dr. Harris analysis fails to take into

account the substantial direct competition between CB&I and PDM that was eliminated by the
merger. (Harris, Tr. 7185-86, 7223, 7233).

Response to Finding No. 127:

Complaint Counsel’s finding number 127 is purely argumentative. Further,
Complaint Counsel’s finding number 127 mischaracterizes Dr. Harris approach; indeed Dr.
Harris examined the totality of the evidence to analyze the future competitive impact of the
Acquisition of PDM’s EC division by CB&|I. (Harris, Tr. 7181, 7183-84, 7222).

128. For al these reasons, the historical sale data provided by Complaint Counsel is
the most appropriate method for measuring market shares and market concentration.

Response to Finding No. 128:

For all the above stated reasons, the historical sale data provided by Complaint
Counsdl is an inappropriate method for measuring market shares and market concentration.
RFOF.

B. M ar ket Shares and Concentration in the LNG Market

129. Four LNG import terminals were constructed in the United States since the 1970s,
during the energy crisis when gas prices were high and gas supplies questionable. (CX 853 at
PDM-HOUO011488). PDM constructed two (Lake Charles, Louisiana and Cove Point, Maryland)
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and CB&I constructed two (Boston, Massachusetts and Savannah, Georgia). (CX 853 at PDM-
HOU011488; CX 154 at CB& |-PL002958, 002961).

Response to Finding No. 129:

The proposed finding is misleading and mischaracterizes the evidence. For
example, CX 853 states that PDM constructed the storage tanks for the Cove Point, Maryland
and Lake Charles, Louisianaterminals. (CX 853 at PDM-HOU(011488). CX 853 does not state
that PDM constructed the entire terminals as the proposed finding suggests. Additionally, CX
154 states that CB&I constructed an LNG tank in Everett, Massachusetts not an entire import
termina in Boston, Massachusetts as the proposed findings avers. (CX 154 a CB&l-
PL002958). Likewise, CX 154 states that CB& | built three LNG tanks in Savanna, Georgia not
the entire import terminal. (CX 154 at CB&1-PL002961).

130. There are about 90 LNG peak shaving plants in the United States. (CX 228 at

CB&I1-PL046034). CB&| and PDM have constructed every LNG tank built in the United States
since 1975. (CX 125 at PDM-HOU 2017162-7169).

Response to Finding No. 130:

The proposed finding is misleading and mischaracterizes the evidence. First, CX
228 states that 90 LNG peak shaving facilities have been built in "North America" (CX 228 at
CB&1-PL046034). The proposed finding erroneously substitutes the geographic location of the
United States for North America. Second, CX 125 does not support the proposition that "CB&|
and PDM have constructed every LNG tank built in the United States since 1975." No
testimony, during trial, was presented regarding CX 125. Thus, it is unclear whether this
document exhaustively lists all LNG tanks constructed in the United States since 1975. Further,
CX 125 clearly statesthat it only appliesto LNG peak shaving facilities built in the United States
or Canada. (CX 125 PDM-HOU 2017162-7169).

131 [XXXXXXXEXXXXXKXKKXXIXKKKXXXKKXKXEKKXXXKKKXXXKKKKXXKKKXXKKXKXXXKKKXXXK
XXXXXXXKXXXXXEXKXXXXKXKKXXXKXXXXXKXXXXXKXXXXXXXXXXXXXXXXXK] . (Kistenmacher, Tr. 891;
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[xxxx], Tr. 714-15, in camera (["[F]rom 1965 through '97 or so, the only two companies pretty
much across the board that built LNG plantsin the United States were PDM and CB&1"]); Cuitts,
Tr. 2390 (CB&I and PDM "dominated the marketplace significantly and the interpretation by
most people would have been that any large cryogenic projects in the United States would have
been built by CB&I or PDM.")).

Response to Finding No. 131:

Testimony €licited during trial and Complaint Counsel's own documents
demonstrate the falsity of the proposed finding. CB&1 and PDM were not the only firms to build
field-erected LNG tanks prior to the merger. Dr. Kistenmacher, a witness who is only
"somewhat" familiar with LNG tanks and who has been involved with "very, very few LNG
tanks", testified that he could only recall CB&I and PDM having built LNG tanks prior to the
merger. (Kistenmacher, Tr. 879, 888, 891; see also FOF 3.669-670). In fact, Ms. Outtrim
testified that  [XXOOOXXXXXXXXXXXXXEXXEXXXXXHXXHXKEXXEXXIXXXHKXHXKEXXEXXIXKXHXXHXKEXXEXXXXXXXKXXK
XXXXXXXXXXXXXXXX]  (Outtrim, Tr. 715) (in camera). Mr. Cutts also recognized that he
possessed limited knowledge regarding which companies had previously built LNG tanks in the
United States. (Cuitts, Tr. 2390). Mr. Cutts admitted that he was not in a position "to speak for
al the customers.” (Cutts, Tr. 2390). Further, a document cited by Complaint Counsel in the
previous proposed finding, CX 125, clearly demonstrates that Graver and Preload have
constructed LNG tanks in the United States. (CX 125 at PDM-HOU 2017162-7167). This
proposed finding is contradicted by proposed finding number 132.

132. 1975 was the last time a firm other than CB&I| or PDM built an LNG tank in the

United States. (CX 125). Graver, which is now out of business, built the tank in 1975. (CX 125
at PDM-HOU2017165; CX 1546 (ITEQ, Graver's successor, ceased operations in March 2001)).

Response to Finding No. 132:

Respondents have no specific response.

133. Preload built an LNG tank in the United States in 1971. (CX 125 at PDM-
HOU2017164). Preload possesses a "completely concrete” technology that "would be a very
costly design and not be a competitive design to the tanks that the other people could build."
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(Price, Tr. 550; Hall, Tr. 1817). [XXXXXXXXXXXXXXXXXXXXXXXXXXXXXHXXXXXXXXXXXHXXXXXXXXXXX
XXXXXHXXHKXHXXEXXXHKXHXXXXXXXXXXXXXXXX] . ([XxxxxX], Tr. 689-691, 693, 724, in camera).

Response to Finding No. 133:

The proposed finding is misleading because United States owners may choose to
utilize an all-concrete LNG tank design (Andrukiewicz, Tr. 6464-65; [XXXXXXXXXXXXXXXXX];
see also FOF 3.344, 3.420).  [XXXXXXXXXXXXXXXXXHXXXXEXXXXXHXXHXXEXXEXXXHXXHXXHXXEXXXXXXXXXKXXK
XXXXXxX] (Sawchuck, Tr. 6088; see also FOF 3.420). [ XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXHXXHKXHXXEXXXXXXXXXXXXXXXXXXXXXXXXX] (Sawchuck, Tr. 6087; see also FOF 3.420). The
proposed finding is further misleading because Skanska/\Whessoe submitted preliminary
engineering designs to CHI, for the Yankee Gas peak shaving facility, for an exclusively
concrete tank utilizing inner and outer walls of concrete. (Andrukiewicz, Tr. 6447; see also FOF
3.344). In fact, CHI engineering specifically cited Skanska/Whessoe's concrete design to
Yankee Gas in its preliminary engineering report. (Andrukiewicz, Tr. 6447; see also FOF
3.344).

134, [XOOKXXXXXXXHXXEXIXKXHKXHXXEKEXXIXHKIXHXXEXXIXXIXHKXHXXXXXXXXXXXXK] . ([XxxxxxX], Tr.
4683, in camera; CX 125; CX 853 at PDM-HOU011458).

Response to Finding No. 134:

The proposed finding is irrelevant given the fact that [ XXXXXXXXXXXXXXXXXXXXXX
XHXXKXXXKXXEXHXXXEXHKXXEKHKKXEKHKKXEKXXIXKXXXKXXEXKXXEKHKXXEKKXXEKHKXXEKXXXKKXIXKXXKXXXXKXXXKKXXX]
(Jolly, Tr. 4683; see also FOF 3.162). Since the Acquisition, foreign companies have entered the
United States market and competed for American LNG projects. (See generally FOF 3.68-73,
3.109-22, 3.173-78, 3.200-03, 3.212-27). [XOXOXXXXXHXXHXXEXXEXXIXXXHKXHXXEXXXXXXXXX
XXXXKXXXKXXKHKXXEKHKXXEKHKXXKHXXIXKXXEXKXXEKKXXEKHKXXKHKXIXKXXIXKXXEXKXXEKXXXKKXXKKXXKXXXKXXKXK

XXXXXXXXXXXXXXXXXXX]  (Jolly, Tr. 4760; see also FOF 3.307). When completed, the Hackberry
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facility will be the largest LNG regasification facility in the United States. (Puckett, Tr. 4540;
see also FOF 3.259).

135. Other companies attempted to compete during this period but failed to beat CB& |
and PDM. TKK and Whessoe both submitted proposals for the Memphis project in 1995 but
were substantialy higher-priced than CB&Il and PDM. CCFF . [XXXXXXXXXXXX
XXXXXXXXXKXXKXKXXXXKXKXKXKXXXXKXKXEKXXXXKXKXKXKXXKXXKXKXKXXXXXKXKXKXXXXXX] < (RX
157 at [xxx] 02 004, in camera). No other firm has won a U.S. LNG project in head-to-head
competition against CB& | or PDM.

Response to Finding No. 135:

The first two sentences and the last sentence of the proposed finding lack factual
support in the record as Complaint Counsel failed to cite any evidence supporting its assertions.
In fact, the record contradicts Complaint Counsel's proposed finding.  [XXXXXXXXXXXX
XRXHHHHXXXXXXXIKKKKKKKXXXXEEKKKHKHKKKXXXIEEXKKHKHKKXXXIIXEXKKHKHKKKXXXXIXEXKKHKHKHKKXXXXXKKKXX
XXXXXXXXXXXXXXX]  (Jolly, Tr. 4683, 4729; see also FOF 3.162). The proposed finding is also
misleading in that it suggests that Whessoe's portion of the Memphis bid was significant. Thisis
clearly untrue given that Whessoe's engineering package accounted for only $1 million of
Lotepro's $40 million total bid. (Kistenmacher, Tr. 900, 938-939; see also FOF 3.498). Titan
Constructor's LNG tank construction/erection costs, conversely, accounted for $14 million of
Lotepro'stotal bid. (Kistenmacher, Tr. 900, 938; see also FOF 3.498). Similarly, TKK's portion
of the Memphis bid accounted for less than $3 million of the total Black & Veatch bid. (RX 888;
see also FOF 3.502). Characterizing Whessoe's and TKK's "bids" as substantially higher priced
than CB&I's or PDM's bids is also misleading given the discrepancies in the record regarding
CB&I's LNG tank price and the fact that PDM's bid was disqualified for failing to meet the
owner's specifications. (Hall, Tr. 1823-24; Davis, Tr. 3196; RX 888, RX 1571; see also FOF
3.505, 3.506). Findly, the Memphis 1995 bidding is irrelevant to assessing competition today
for the reasons set forth in FOF 3.493-3.508.
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The proposed finding that Whessoe's price to [xX] was not competitive is
misleading and irrelevant. First, the document relied upon is from 1998, well before the
Acquisition. Additionally, the document was created before Skanska acquired Whessoe in 2000.
(RX 770 at 33/49; see also FOF 3.57). Further, testimony at trial contradicts the proposed
finding. British Petroleum testified that it would include Whessoe on a potential bidder list for

LNG projectsin the United States. (Sawchuck, Tr. 6062; see also FOF 3.78).

136. As shown in the following table, nine LNG tank projects were awarded in the
United States from 1990 through the time of the acquisition in early 2001.
| [XXOOXXXXXXXKXX] |
[XXXXXXXXX] [XXXXXXXXXXX] DOOXXXX] | [XXXXXXK] | [XXXXXXXX] [ [XXXXXXXX]
[xxxx]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXX] [ XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXX] [ XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXX] [[XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXx] [ XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXX] [ XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXX] [ XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DXOXXXX] [ XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXX] [ XXXXXX] [[XXXXXXXX]
[XXXXXXXXXX] [XXXXXXXXX] [xxx] DOXXXX] [ XXXXXX] [[XXXXXXXX]

[XOOXXXXKKKXIXXIKKHXHKHXIIIXIXIKKKKKKIIIXXIKKXXXXK] |

[As some of the projects are in camera, atable in its entirety should be treated in camera]

(CX 1210, in camera; CX 824; CX 1212, in camera; CX 1645 at 2 (demonstrative); CX 26 at
CB&I-PL069530, in camera; RX 757; Simpson, Tr. 3046, 3052-3055).

Response to Finding No. 136:

Complaint Counsel’s proposed finding is irrelevant since projects awarded from
1990 through 2001 do not provide useful information about future competition and do not reflect
post-Acquisition entry.

137. Dr. Harris acknowledges that prior to the merger, United States LNG tanks were
built entirely by CB&I and PDM. (Harris Tr. 7196, 7521-22). According to Dr. Harris, "until
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roughly 2001 I guess, the competitors in the market, were amost entirely limited to CB&I and
PDM." (Harris, Tr. 7220). Based on information at the time of the acquisition CB&I had
roughly one chance in two of winning an LNG tank award. (Harris, Tr. 7877).

Response to Finding No. 137:

Complaint Counsel’s proposed finding is irrelevant since projects awarded from
1990 through 2001 do not provide useful information about future competition and do not reflect
post-Acquisition entry.
138, [XXXXXXXXXXXXXXKXEKXXXXXXKXKXKXXXXKXKXEKXXXXKXKXKXX XXX XKXKXXXXXKXXKXXK] .
(CX 1210, in camera; CX 1645 at 2, (demonstrative); Simpson, Tr. 3046, 3052-3054). CB&lI
won five of these projects and PDM won four. (Simpson, Tr. 3046, 3052-3054).

Response to Finding No. 138:

Complaint Counsel’s proposed finding is irrelevant since projects awarded from
1990 through 2001 do not provide useful information about future competition and do not reflect
post-Acquisition entry.

139. Dr. Simpson testified that the fact that a company does not bid for a project is
informative. (Simpson, Tr. 5757). Dr. Simpson testified that he concluded that the reason
foreign firms were not bidding for LNG projects prior to CB&I's acquisition of PDM is that the
foreign firms believed that they were not competitive with PDM and CB&I. (Simpson, Tr.
5757).

Response to Finding No. 139:

Complaint Counsel’s proposed finding is irrelevant because Dr. Simpson’s
anaysisisillogical. First, the joint ventures entering the LNG market were not yet formed in the
1990s. Dr. Simpson’s belief that prior to the acquisition foreign firms were not competitive is
irrelevant to whether they are in the future. That a company does not bid for a project is not
informative if that company does not compete in that market. It isonly informative if they arein
the market.

140. Dr. Simpson also testified that the fact that foreign firms did not participate in

sole-source negotiations for U.S. LNG tank projects prior to CB&I's acquisition of PDM is aso
informative. (Simpson, Tr. 5757). Dr. Simpson testified that buyers who sought to buy LNG
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tanks through sole-source contracts would have approached the foreign firms if they thought that
these foreign firms were competitive with CB&1 or PDM. (Simpson, Tr. 5757-5758).

Response to Finding No. 140:

Complaint Counsel’s proposed finding is irrelevant since “these foreign firms’
were not competing in the U.S. markets in the relevant product markets during the 1990s -- there
would be no reason to approach firms who are not competing or soliciting business. That would
make no sense.

141. Ananalysisof U.S. LNG tank projects awarded between 1990 and the time of the
acquisition indicates that CB&I| and PDM were the two strongest competitors. (Simpson, Tr.
3050). Dr. Simpson testified that respondents had claimed that seven other companies competed
with CB&I1 and PDM to supply LNG tanks in the U.S. (Simpson, Tr. 3047, 5753). If seven
companies competed on an equal footing with CB& | and PDM, then the probability that CB&I
and PDM would have won all nine of the U.S. LNG projects awarded between 1990 and the time
of the acquisition is 0.0000013 (2/9 X 2/9 X 2/9 X 2/9 X 2/9 X 2/9 X 2/9 X 2/9 X 2/9).
(Simpson, Tr. 3047-3048 (referencing CX 1645 at 3, (demonstrative)). If one other firm
competed on an equal footing with CB&I and PDM, the probability that CB& | and PDM would
have won al nine of the U.S. LNG tank projects awarded between 1990 and the time of the
acquisition is 2.6 percent (2/3 X 2/3 X 2/3 X 2/3 X 2/3 X 2/3 X 2/3 X 2/3 X 2/3). (Simpson, Tr.
3048 (referencing CX 1645 at 3, (demonstrative)). Given these results, an environment in which
other firms competed on an equal footing with CB& | and PDM is extremely unlikely to produce
the observation that CB&I and PDM won al nine awards. (Simpson, Tr. 3048). Thus, the
history of LNG tank awards in the United States reflects the fact that CB& 1 and PDM were each
other's strongest competitors and that foreign companies did not compete on an equal footing
with CB&I and PDM. (Simpson, Tr. 3050).

Response to Finding No. 141:

Complaint Counsel’s proposed finding 141 is so completely devoid of logic that it
isirrelevant. Obvioudly, if current competitors were not competing between 1990 and the time
of the Acquisition, they had a zero percent chance of winning projects they did not bid on. This,
however, says nothing about whether a competitor has a chance of winning a job it does bid on
once it competes in the market. For example, company A may enter the widget market in 2000

and become the most successful widget maker in the widget market. That company A never bid
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on or won a widget contract before 2000 does not predict that company A cannot win widget
contracts after 2000. Complaint Counsel’s rationale leads to absurd results.

142. Dr. Simpson noted that the Merger Guidelines indicate that a firm's market share
should reflect that firm's future competitive significance. (Simpson, Tr. 3050). Dr. Harris
acknowledged that the strength of competitors going forward should be considered in examining
the acquisition. (Harris, Tr. 7229). Dr. Simpson concluded that CB&1 and PDM were far and
away the two strongest competitors in the market for LNG tanks in the U.S. (Simpson, Tr.
3050). Dr. Simpson testified that Whessoe, Technigaz, and TKK were not a competitive factor
in the U.S. market for LNG tanks at the time of the acquisition. (Simpson, Tr. 3051). Dr.
Simpson further testified that Whessoe, Technigaz, and TKK would need to make a significant
investment for more than ayear in order to acquire the tangible and intangibl e assets necessary to
become competitive with CB& 1 and PDM. (Simpson, Tr. 3051-3052).

Response to Finding No. 142:

Complaint Counsel’s proposed finding 142 is misleading as stated because what
the Merger Guidelines state is that market share is only relevant if it is predictive of future
competition; not that market shares are necessarily predictive of future competition. Merger
Guidelines § 1.41.

143. Dr. Smpson testified that one did not need detailed cost information to determine
whether foreign firms would have higher costs than CB&I in building LNG tanks in the U.S.
(Simpson, Tr. 5765). Dr. Simpson noted that one could use other sources of information, such as
company documents, statements to investors, and a history of past awards, to determine whether
foreign firms had higher costs than CB&I in building LNG tanks in the U.S. (Simpson, Tr.
5765).

Response to Finding No. 143:

Complaint Counsel’s proposed finding is irrelevant because he did not examine
company documents of any foreign competitors. Dr. Simpson could not know foreign firms
costs from CB& | documents, since CB&I does not know foreign firms' costs. In any case, Dr.
Simpson admitted on cross-examination that he had done no analysis of competitors costs, so
whether he could haveisirrelevant. (FOF 7.150-7.156).

144. Dr. Simpson then testified that CB& | and PDM would each have a 50-percent

market share if they were treated as equally strong competitors. (Simpson, Tr. 3050). Dr.
Simpson testified that CB&I1 and PDM would have similar market shares if they were assigned

-63-

CHI:1176893.3



market shares based on the value of their actual sales of LNG projects between 1990 and the
time of the acquisition. (Simpson, Tr. 3050-51).

Response to Finding No. 144:

Complaint Counsel’s proposed finding 144 is irrelevant because entry and
changes in market conditions render such an observation wholly irrelevant.
145. If CB&I and PDM are each assigned a 50-percent market share, then CB&I's
acquisition of PDM increased the HHI by 5000 from a pre-merger HHI of 5000 to a post-merger
HHI of 10000. (Simpson, Tr. 3055 (referencing CX 1646)).

Response to Finding No. 145:

Complaint Counsel’s proposed finding 144 is irrelevant because entry and
changes in market conditions render such an observation wholly irrelevant.

146. Asshown in the table below, if CB&I and PDM are assigned market shares based
on the LNG tank awards between 1990 and the time of the acquisition, the effect of the
acquisition on market concentration is similar irrespective of whether concentration is measured
based on the number of awards or the dollar value of the awards and irrespective whether
cancelled projects are included in or excluded from the calculation. (See Simpson, Tr. 3055-
3058 (referencing CX 1645, (demonstrative)).

[XXXXXXXXXXX]

DOOXXX] | [XXXXXX] | [XXXXXXX] | XXX | [XXOXXKKX] | [XXOOKXKK] | [XOXXXRXX] [ [XXXERRX]

DOOXXX] | [XXXXXX] | [XXXXXXX] | XXX | [XXOXXKKX] | [XXOOKXKK] | [XOXXXRXX] [ [XXXEXRX]

DOOXXXX] | [XOXXXXXX] | [XOOXXXXX] | [XXXXXXX] | [XXXOXKKX] | [XOOKRXXX] | XXX

[XxxxxX] DOOXXXX] | [XXXXXXX] | [XXXXXXX] | [XXXXXXX] | [XXXXXXX]

[Xxxxxxx] [Xxxxxxx]

[Xxxxxxx] [Xxxxxxx]

[XXXXXXXX] Daxx]f  [xxxxx] [Xxxxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]

[XXXXXXXX] Daxx]f  [xxxxx] [Xxxxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]

[XXXXXXXX] Daxx]f  [xxxxx] [Xxxxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]

[XXXXXXXX] Daxx]f  [xxxxx] [Xxxxx] [Xxxxx] [xxx] [Xxxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX]
[XXXXXXXX]

[XXXXXXXX] Daxx]f  [xxxxx] [Xxxxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX]
[XXXXXXXX]

[XXXXXXXX] Daxx]f  [xxxxx] [Xxxxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX]
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[XXXXXXXXX] Dooxexx]| [xxxxx] [Xxxxx] [Xxxxx] [Xxxxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXXX]
[XXXXXXXXX]

[As some of the projects are in camera, above table in its entirety should be treated in camera]

Response to Finding No. 146:

Complaint Counsel’s proposed finding 144 is irrelevant because entry and
changes in market conditions render such an observation wholly irrelevant.

147. Of the LNG tank projects awarded before the acquisition, CB&| accounted for
[xxx] of LNG tank projects awarded, and [xxx] of projects excluding projects cancelled
following award. PDM accounted for [xxxx] of LNG tank projects awarded, and [xxxx]
excluding cancelled projects. Based on dollar value of projects, CB&I accounted for [xxx] of
project awards and [xxxx] excluding cancelled projects, and PDM accounted for [xxxx] of
awards and [xxxx] excluding cancelled projects.

Response to Finding No. 147:

Complaint Counsel’s proposed finding 147 is irrelevant because entry and
changes in market conditions, such as the shift from single to full and double-containment tanks,
render such an observation wholly irrelevant. (Harris, Tr. 7227-28).

148. By any measure, the combined share of the two companiesis 100 percent and the
post acquisition HHI is 10000. (Simpson, Tr. 3055 (referencing CX 1646)).

Response to Finding No. 148:

Complaint Counsel’s proposed finding 148 is false. If HHIs are measured from
1996 to the Acquisition the change in HHIs would be zero. (Harris, Tr. 7228). Clearly, the
HHIs in this case depend on the “measure” used.

149. Dr. Harris erroneously argues that market shares should be measured based on the
post-acquisition period. In using the HHI to predict the effects of the acquisition it is appropriate
to assign CB&I and PDM shares based on their future competitiveness. When CB&I and PDM
merged their combined share was 100 percent. (Simpson, Tr. 3711). Exercise of market power
by the merged firm, following the acquisition, will lead to an erosion of market share. Dr. Harris
confuses this effect with analysis of market concentration. Dr. Simpson explains that "if you
have a monopolist and they have market power, they will increase price. When they increase
price, other firms that previously were not able to make sales begin to make sales. So if you
were to look after the acquisition and if the monopolist has increased price and has lost sales to
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other customers as aresult of that price increase, you would see that the HHI would fall from the
10,000 level that we computed before the acquisition to some level under 10,000." (Simpson,
Tr. 3711).

Response to Finding No. 149:

This proposed finding is unsupported by the evidence Dr. Harris, as evidenced by
the lack of citation to testimony, did not argue that market shares should be calculated after the
date of the Acquisition. Dr. Harris argued that Complaint Counsel’ s reliance on market shares
generally was inappropriate since a reliance on shares failed to account for both actual and
potential entry and changes in the market. (Harris, Tr. 7227). Further, Dr. Harris believes that
Complaint Counsel’s selection of 1990 as the starting date was arbitrary. (Harris, Tr. 7227).

150. Under the Merger Guidelines, the CB&I/PDM merger has resulted in a substantial
increase in concentration in an aready highly concentrated LNG market. The HHI level raises

the presumption that the merger will likely create or enhance market power or facilitate its
exercise by CB&I. (Merger Guidelines § 1.51(c)).

Response to Finding No. 150:

Complaint Counsel’s proposed finding 150 is fase; the Acquisition has not
created a presumption that the merger will likely create or enhance market power because
Complaint Counsel has improperly calculated the HHIs. The HHIs, as calculated by Complaint
Counsel, are not predictive of future competition and therefore do not trigger the presumption of
illegality. (Harris, Tr. 7227, Merger Guidelines § 1.41) (FOF 7.116). New competitors have
entered the U.S. market since the Acquisition. (See Harris, Tr. 7219-21, 7307-08, 7311-12).
(FOF 7.108, 7.127, 7.130). Supra, RFOF 7 (detailing why HHIs are not predictive of future
competition in this case).

C. M ar ket Shares and Concentration in the LIN/LOX Market

151. The table below shows LIN/LOX tank awards in the United States during the
period 1990 to the time of the acquisition:

| [XXXXXXXXXXKXXXX] |
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DOOXXXX] | [XXXXXXX] [XxXxxxx] [XOXOXXXXX] | [XXXXXXXX] [XXXXXXXX]
[XOOXXXXX] | [XXXXXXX] [XxxxxX] [XOXOXXXXX] | [XXXXXXXX] [XXXXXXXX]
[XXXXXXX] [XOXOXXXXX] | [XXXXXXXX] [XXXXXXXX]
[Xxxxxxx] [Xxxxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX] [xxx] [Xxxxx] [xxx] [Xxxxx] [Xxxxx] [Xxxxx]
[XXXXXXXX]

[As some of the projects are in camera, above table in its entirety should be treated in camera]

(CX 26; CX 85; CX 155; CX 183; CX 260; CX 282; CX 397, in camera; CX 755; CX 1025; CX
1170; CX 1210 at 5-6, in camera; CX 1212 at 6, in camera; CX 1321, in camera; CX 1458; CX
1663 (demonstrative); CX 1664 (demonstrative); CX 1665 (demonstrative) in camera; Simpson,
Tr. 3422, 3429, 3430; Cuitts, Tr. 2451 (AT&V built two tanks for BOC); Newmeister, Tr. 1587
(Matrix haswon [xxx] LIN/LOX projects); JX 37 a Exh. 3 (Newmeister, Dep.)).

Response to Finding No. 151:

The proposed finding is irrelevant because the market statistics cited by
Complaint Counsel do not accurately reflect the state of competition in today's LIN/LOX market.
(FOF 5.22-5.78) (showing that three competitors have successfully entered the LIN/LOX market
in recent years). Specificaly, the chart created by Complaint Counsel simply ignores post-
Acquisition evidence regarding the success of AT&V. In fact, AT&V has a 60 percent market
share after the Acquisition and has never lost a LIN/LOX bid to CB&I. (FOF 5.76-5.78).
Moreover, Complaint Counsel fails to account for CB&T in its market share analysis. CB&T
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has been pre-qualified to bid on LIN/LOX projects and has entered the LIN/LOX market. (FOF
5.56-5.71). Finally, the record evidence shows that Matrix is currently competing for LIN/LOX
jobs and intends to be a "competitive force" in this market. [XXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXKHXXXKXXIXKXXEXKXXEXKXXKKXXEXKKXEKHKXXEKHKXXEKKXXKKXXKXXXKXXXKXXXKXXXKKX]

152. As shown in the above table, during the period from 1990 to the time of the

acquisition, 83 LIN/LOX projects were awarded comprising 109 tanks with a total value of
[xxxx] million.

Response to Finding No. 152:

The proposed finding is irrelevant and inaccurate for severa reasons. First,
Complaint Counsel's LIN/LOX market statistics are irrelevant. Complaint Counsel's statistics
are irrelevant because they do not accurately reflect the current state of competition in the
LIN/LOX market. First, there is substantial empirical evidence regarding the post-Acquisition
competitive strength of AT&V. The satistics relied on by Complaint Counsel are pre-
Acquisition only, despite the fact that AT&V did not fully enter the LIN/LOX market until 2000.
(See FOF 5.26-5.30). After the Acquisition, CB&I has not fared well when in direct competition
with AT&V for LIN/LOX tank awards. CB&]I has never won a LIN/LOX project when AT&V
was a competitor bidding on the project. (Scorsone, Tr. 5018) (See also FOF 5.26-5.42; 7.127).
AT&V has captured a majority of the post-Acquisition LIN/LOX market in the U.S., and has
done so at prices lower than PDM's pre-Acquisition prices. (Scorsone, Tr. 5017-5018; RX 208).
Complaint Counsel's chart ignores this evidence and represents that AT&V has less than a 2
percent market share.

Further, Complaint Counsel also fails to account for new entry from firms such as
CB&T and Matrix who have both been pre-qualified by LIN/LOX customers and permitted to
bid on recent LIN/LOX projects. CB&T has entered the LIN/LOX market. CB&T has

submitted pricing on jobs for BOC and MG Industries. Further, Martix has entered the market
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and has bid on work for Air Liquide, Linde, Praxair, and Air Products. (FOF 5.56-5.71, 5.43-
5.55). Finaly, Complaint Counsel's analysis also fails to account for Praxair's spinoff of CB&|
in the mid-1990s and the exit of Graver from that market in 1999. (See Harris, Tr. 7307-08,
7311-12) (FOF 7.127, 7.130). In the LIN/LOX market, Dr. Simpson admitted that CB&I's sale
by Praxair in 1997 was a significant competitive change, a fact which would justify beginning
the calculations in 1997, after the date of the sale. (See Simpson, Tr. 3753) (FOF 7.236).

153. As further shown in the above table, PDM won [xxx] projects ([xxxx] of the

total), including [xxx] tanks ([xxxx] of the total) with total revenues of $41.8 million ([xxxx] of
thetotal).

Response to Finding No. 153:

The proposed finding is misleading for reasons cited above in Respondent's
Response to Finding No. 152. (RFOF 152).

154. CB&I won [xxx] projects ([xxxx] of the total) encompassing [xxx] tanks ([XXxxXx]
of the total) with atotal value of $36.3 million ([xxxxxx] of the total).

Response to Finding No. 154:

The proposed finding is irrelevant. First, Complaint Counsel's anaysis is an
inaccurate measurement of the current state of competition in the U.S. LIN/LOX market.
Complaint Counsel's statistics do not take into account the fact that AT&V has won all three of
the jobs it has competed on against CB&I and reduce the market share AT&V rightfully
possesses. Moreover, Complaint Counsel fails to account for new entry by Matrix and CB&T.
(RFOF 152). Inthisway Complaint Counsel overstates CB&1's LIN/LOX market share. In fact,
Dr. Harris testified that, since the Acquisition, CB&I has won only 17-18 percent of the dollar
amounts awarded in the four markets combined. (Harris, Tr. 7223) (FOF 7.78).

155, [XOOOKOOKXEXKXXXKXXXXXXX XXX XXXKXXXKXXEXKXXEXKXXEXKXXIXKXXEX XXX XXXXKXXXXK

XXXXXXXHKXHXXEXXEXXHKXHXEXKEXKXHXHXEXXEXXXKXHXKXXXXXXXXXXXXXXXXX] . (CX 155; CX 183; CX
282; CX 755; CX 1321, in camera). Graver went out of business, in 2001, and is no longer a
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competitor in the LIN/LOX market. (CX 1546; Hilgar, Tr. 1543). Graver's assets were sold at
auction. (Harris, Tr. 7312, 7313).

Response to Finding No. 155:

The proposed finding is irrelevant in that key portions of Graver's assets were
purchased by current day LIN/LOX market entrants. In fact, these assets have allowed potential
new entrants to bid on LIN/LOX tank contracts after the Acquisition. Specifically, CB&T
purchased "quite a bit of equipment”" from ITEQ/Graver when it went out of business in 1999.
(Stetzler, Tr. 6317-18). CB&T has aso hired two former Graver employees and opened an
office in Houston, in order to expand into the oil market as well as the LIN/LOX market. The
office is also positioned to promote CB& T in the Houston area. (Stetzler, Tr. 6318-19; RX 273).
CB&T has used and plans to utilize these assets to compete for LIN/LOX jobs in the future.
(Stetzler, Tr. 6347, 6350-51, 6368) (FOF 3.59-3.65).

156. Matrix won four projects ([xxx] of the total) including four tanks ([xxx] of the
total) with a total value of [xxx] million ([xxx] of the total). (RX 290 at CB&1-046596-NEW,;
Newmeister, Tr. 1587; JX 37 at Exh. 3 (Newmeister, Dep.)). In August 2000, Matrix sold
Brown Steel and its fabrication facility. (Newmeister, Tr. 1589-90). Matrix's sale of Brown Steel

competitively disadvantages Matrix in the LIN/LOX tank market. (Newmeister, Tr. 1590-91).
Matrix has not won a LIN/LOX award since it sold Brown Steel.

Response to Finding No. 156:

The proposed finding is irrelevant and understates Matrix's abilities to compete in
today's LIN/LOX market. The record evidence has shown that Matrix is a viable competitor in
the LIN/LOX market that has successfully completed four LIN/LOX projects, received
recommendations from LIN/LOX customers, and continues to offer competitive pricing. (See
FOF 5.43-5.55). Matrix has successfully constructed four LIN/LOX tanksin the U.S. for Praxair
and Air Products, and won those jobs when PDM was still in the market. (Newmeister, Tr. 2213-
14, 2173-74; FOF 5.47-5.50). Both Praxair and Air Products were satisfied with Matrix's

performance. (Newmeister, Tr. 2173-74, 2176-77; FOF 4.48-4.50). Air Products has informed
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CB&| that they consider Matrix to be "a player in the [LIN/LOX] market" and certainly consider
them to be a "viable competitor." (RX 273; FOF 5.54). Air Liquide also believes that Matrix is
aviable LIN/LOX supplier and has solicited bids from Matrix on at least two projects, Freeport
and Longview, Texas. (Kamrath, Tr. 2005-06; FOF 5.53). [XXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXKXXXKXXKHKXXEKHXXXEKHKXXKXXIXKXXEXKXXEKHKXXEKHKXXKHKXKKXXIXKXXIXKXXEKKXXEKKXXKXXXKXXXKXXKXK
XXXXKXXXKXXKXXXEXKXXEXKXXXKXXKXXXXKKX]

The proposed finding is also inaccurate to the extent it implies that Matrix does
not have the ability to fabricate LIN/LOX tanks in-house. In fact, Mr. Newmeister testified that
Matrix currently has the required fabrication capabilities in-house in Matrix's existing fabrication
facility. (See Newmeister, Tr. 2197). As aresult, the sale of Brown Steel will have very little
effect on Matrix. (Harris, Tr. 7309; see also FOF 5.12, 5.17).

The fact that Matrix has not won a LIN/LOX award since it sold Brown Steel is
not indicative of its ability to win awards. First, Matrix's bid on Air Liquide's Freegport, Texas
LIN/LOX tank was competitive.  [XXXXXXXXXXXXXXXEXXEXXXXXHXXHXXEXXEXXEXXXXXKXHXXEXXXXXX
XXXXXXXXXXXXXXXXXXX]  Further, since 2000 the LIN/LOX market has been in a state of decline
and is currently described as having "overcapacity" and demand is not high. (Hilgar, Tr. 1541-
43; Stetzler, Tr. 6382-83) (See also FOF 7.128) (Harris economic analysis of Matrix and its sale
of Brown Steel).

157.  AT&V won one project ([xxx] of the total) consisting of [xxx] tanks ([xxx] of the

total) with a value of [xxx] million ([xxx] of the total). (Cutts, Tr. 2451; RX 290 at CB&I-
046596-NEW).

Response to Finding No. 157:

The proposed finding is misleading because empirical evidence shows the post-
Acquisition competitive strength of AT&V. After the Acquisition, CB&I has not fared well

when in direct competition with AT&V for LIN/LOX tank awards. CB&I has never won a
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LIN/LOX project when AT&V was a competitor bidding on the project. (Scorsone, Tr. 5018)
(See also FOF 5.26-5.42; 7.127). In the end, AT&V has captured a magority of the post-
Acquisition LIN/LOX market in the U.S., and has done so at prices lower than PDM's pre-
Acquisition prices. (Scorsone, Tr. 5017-5018; RX 208) (RFOF 152).

158. After attempting without success to compete for a LIN/LOX project, BSL has

exited the U.S. LIN/LOX market. (Hilgar, Tr. 1378-1380). No foreign company has ever built a
LIN/LOX tank in the United States. (Hilgar, Tr. 1385).

Response to Finding No. 158:

Respondents do not dispute the truth of the proposed finding.

159. As further shown in the above table, CB&1 and PDM have a combined share of
[xxxxx] of the value of LIN/LOX awards, since 1990, a combined share of [xxxx] of the number
of projects awarded and [xxx] of the number of LIN/LOX tanks. Graver has a [xxx] market
share, Matrix has a [xx] market share, and AT&V has a [xxx] market share (Simpson, Tr. 3430).

Response to Finding No. 159:

The proposed finding is irrelevant because the market statistics cited by
Complaint Counsel do not accurately reflect the state of competition in today's LIN/LOX market.
(FOF 5.22-5.78) (showing that three competitors have successfully entered the LIN/LOX market
in recent years). Specificaly, the chart created by Complaint Counsel simply ignores post-
Acquisition evidence regarding the success of AT&V. Infact, AT&V has a 60 percent market
share after the Acquisition and has never lost a LIN/LOX bid to CB&I. (FOF 5.76-5.78).
Moreover, Complaint Counsel fails to account for CB&T in its market share analysis. CB&T
has been pre-qualified to bid on LIN/LOX projects and has entered the LIN/LOX market. (FOF
5.56-5.71). Finaly, the record evidence shows that Matrix is currently competing for LIN/LOX
jobs and intends to be a "competitive force" in this market. [XXXXXXXXXXXXXXXXXXXXXXXXXXX
XXKKHHHXXXXXXXKKKKIKKKXXXXXKKKKHKKXXXXXXKXKKKX]

160. As further shown in the above table, CB&I's acquisition of PDM increased
concentration substantially in the LIN/LOX market. The acquisition increased the HHI by 2635
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points to a level of 5845 based on the value of projects awarded, and increased the HHI by 2264
to a level of 5602 based on the number of projects awarded. (Simpson, Tr. 3443, 3343-3344
(referencing CX 1665 (demonstrative)).

Response to Finding No. 160:

For the same reasons as above, the proposed finding is irrelevant because the
market statistics cited by Complaint Counsel do not accurately reflect the state of competition in
today's LIN/LOX market. (FOF 5.22-5.78) (showing that three competitors have successfully
entered the LIN/LOX market in recent years) (RFOF 159). Specifically, the chart created by
Complaint Counsel simply ignores post-Acquisition evidence regarding the success of AT&V.
In fact, AT&V has a 60 percent market share after the Acquisition and has never lost aLIN/LOX
bid to CB&I. (FOF 5.76-5.78). Moreover, Complaint Counsel failsto account for CB&T in its
market share analysis. CB&T has been pre-qualified to bid on LIN/LOX projects and has
entered the LIN/LOX market. (FOF 5.56-5.71). Finally, the record evidence shows that Matrix
is currently competing for LIN/LOX jobs and intends to be a "competitive force" in this market.
[XOOOKHKHHXHXXXXXXIEKHKIKHKHKXXXXXIEKKHKHKHKHKXXXXXIEKKHKHHKHXKXXXEIXIKKKHKHKKKXXXIXXEXKKKXXXXXXXKK
XXXXXXXXXX]

161. Under the Merger Guidelines, the CB&I/PDM merger has resulted in a substantial
increase in concentration in an aready highly concentrated LIN/LOX market. The HHI level

raises the presumption that the merger will likely create or enhance market power or facilitate its
exercise by CB&I1. Merger Guidelines § 1.51(c).

Response to Finding No. 161:

Complaint Counsel's proposed finding is argumentative, conclusory, and not
supported by citation or record evidence. First, the Merger Guidelines never comment
particularly on the "CB&I/PDM merger" and citation to those guidelines as support for the broad
assertion that the Acquisition has resulted in increased concentration, which will likely create or
enhance CB&I's market power, is misplaced. Second, Complaint Counsel's proposed market
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concentration statistics are both misleading, inaccurate, and irrelevant in light of record evidence
detailing present competition and strong indications of potential future LIN/LOX suppliers.
(FOF 7.235-7.237) (RFOF 160). Therefore, the proposed finding of fact should not be endorsed
by this court.

162. Dr. Simpson testified: [T]he acquisition combined the two strongest builders of
LIN/LOX/LAR tanks in the U.S,, and | think it enables them to increase price." (Simpson, Tr.
3444; see Simpson, Tr. 3450 (Dr. Simpson established that "CB&I| and PDM EC were the
strongest competitors in this marketplace prior to the acquisition)). Dr. Simpson noted that a
merger of the two strongest suppliers would enable the merged firm to increase price up until the
point where other less-strong suppliers begin to constrain it. (Simpson, Tr. 3451). Dr. Simpson
also testified that a merger that reduces the number of sellers of LIN/LOX tanks from four to
three or from three to two would be likely to result in an increase in price. (Simpson, Tr. 3451).
Dr. Simpson further testified that CB&I's acquisition of PDM will enable CB&1 to increase price
by 5 percent in the market for LIN/LOX tanks over the next five years. (Simpson, Tr. 3828,
3869).

Response to Finding No. 162:

The proposed finding is inaccurate and unsupported by empirical evidence. Asan
initial matter, Dr. Simpson admitted on cross-examination that he may have underestimated the
post-Acquisition competitive strength of certain LIN/LOX competitors. (Simpson, Tr. 3703-
3707). Simpson aso admitted that the knowledge that AT&V beat CB&I twice would have an
effect on CB&I's pricing in the LIN/LOX market. (FOF 7.229; Simpson, Tr. 3829).

Evidence shows that CB& I has not been able to increase its prices on LIN/LOX
tanks after the Acquisition. (Harris, Tr. 7315-7317) (FOF 7.133; 7.135; 5.72-5.78; see also FOF
5.87-5.121 (finding BOC has used AT&V for several LIN/LOX projects and has been pleased
with AT&V's performance and price. BOC plans to use AT&V in the future); 5.122-5.130
(establishing that Air Liquide awarded AT&V a LIN/LOX tank at Freeport, Texas because
AT&V was the low bidder and despite the fact CB&| lowered its price to a zero percent
margin)). CB&I hasin fact lost several LIN/LOX tank jobs to other, lower cost providers. (FOF

5.31-5.34). Finally, the record shows that LIN/LOX customers actively involved in the market
-74-

CHI:1176893.3



today are satisfied with the prices they have received and their available competitive options.
(FOF 5.79-5.184).

163. Because Graver has exited the market, the market shares understate the
competitive effects of the acquisition. Merger Guidelines 8§ 1.52.

Response to Finding No. 163:

The proposed finding is inaccurate and misleading because, as an initial matter,
there is no citation to record evidence. The Merger Guidelines state nothing specifically about
Graver Tank's exit from the LIN/LOX market. Second, whether Graver is included or not in
market share analysis or market concentration statistics is irrelevant because Complaint
Counsel's efforts to calculate market share in the LIN/LOX market is inaccurate. (FOF 7.235-
7.237) (RFOF 152, 160).

164. The following table shows market shares and market concentration excluding
sales by Graver:

[XXXXXXXXXXXXX]
[XXXXXXXXXXXXX]
DOOXXXX] | [XXXXXX] [XxXxxxx] [XxXxxxx] [XXXXXXX] [XxXxxxx]
[XOOXXXX] | [XXXXXX] [XxxxxX] [XxXxxxx] [XXXXXXX] [XxXxxxx]
[Xxxxxx] [XxXxxxx] [Xxxxxxx] [XxxxxX]
[XxxxxX] [XxxxxX] [XxxxxX]
[XXXXXXXXXX] Daxx]f  [xxxxx] [xxx] [xxx] [Xxxxx] [Xxxxx]
[XXXXXXXXXX] Daxx]f  [xxxxx] [xxx] [xxx] [Xxxxx] [Xxxxx]
[XXXXXXXXXX] Daxx]f  [xxxxx] [xxx] [xxx] [Xxxxx] [Xxxxx]
[XXXXXXXXXX] Daxx]f  [xxxxx] [xxx] [xxx] [Xxxxx] [Xxxxx]
[XXXXXXXXXX] Doxx]f  [xxxxx] [xxx] [xxx] [Xxxxx] [Xxxxx]
[XXXXXXXXXX] Daxx]f  [xxxxx] [xxx] [xxx] [Xxxxx] [Xxxxx]
[XXXXXXXXXX]
[XXXXXXXXXX] [Xxx]|  [Xxxxx] [xxx] [xxx] [xxxxx] [xxxxx]
[XXXXXXXXXX] Daxx]f  [xxxxx] [xxx] [xxx] [Xxxxx] [Xxxxx]
[XXXXXXXXXX] [Xxx]|  [Xxxxx] [xxx] [xxx] [Xxxxxx] [xxxxx]

[As some of the projects are in camera, above table in its entirety should be treated in camera]
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Response to Finding No. 164:

The proposed finding is misleading and inaccurate because Complaint Counsel's
chart simply assigns the market share previously owned by Graver to CB&1 and PDM without
accounting for present day competitors in the LIN/LOX market. Present day competition is
strong and there is no evidence indicating that CB& I would simply absorb Graver's outstanding
market share. Firgt, the record evidence has demonstrated that AT&V can compete as effectively
as PDM or CB&I did in the LIN/LOX market, as it beat CB&I three times in a row in post-
Acquisition bidding and has done so at prices lower than PDM's pre-Acquisition prices.
(Scorsone, Tr. 5017-5018; RX 208) (FOF 5.76-5.78). Second, the market concentrations
calculated by Complaint Counsel above also fail to account for the entry of CB&T or Matrix --
entry which is supported by record evidence. (FOF 5.43-5.71).

165. Asshown in the above table, excluding Graver, PDM won [xxxX] of the number
of project awards, [xxx] of the tanks, and [xxx] of the value of LIN/LOX projects awarded,

CB&I1 won [xxxxx] of the number of project awards, [xxxxx] of the tanks, and [xxxxx] of the
value of LIN/LOX projects awarded.

Response to Finding No. 165:

The proposed finding is irrelevant because the market statistics cited by
Complaint Counsel do not accurately reflect the state of competition in today's LIN/LOX market.
(FOF 5.22-5.78) (showing that three competitors have successfully entered the LIN/LOX market
in recent years) (RFOF 159). Specifically, the chart created by Complaint Counsel simply
ignores post-Acquisition evidence regarding the success of AT&V. In fact, AT&V has a 60
percent market share after the Acquisition and has never lost a LIN/LOX bid to CB&1. (FOF
5.76-5.78). Moreover, Complaint Counsel fails to account for CB&T in its market share
anaysis. CB&T has been pre-qudlified to bid on LIN/LOX projects and has entered the
LIN/LOX market. (FOF 5.56-5.71). Finaly, the record evidence shows that Matrix is currently
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competing for LIN/LOX jobs and intends to be a "competitive force" in this market. [XXxxxx
XXXXXXXXXXXXXXKXXKXXKXXKXXKKKKXKXXKXXKXXKXXKXKKXKKXKXXKXXKXXKXXXXXKXXKXXK]

166. As further shown in the above table, excluding Graver, CB&| and PDM have a
combined share of [xxx] of the value of LIN/LOX awards, [xxx] of the number of projects
awarded and [xxx] of the number of LIN/LOX tanks.

Response to Finding No. 166:

The proposed finding is misleading because combined, CB&I and PDM have not
fared as successfully as Complaint Counsel aversin awards for LIN/LOX tanks when faced with
current day competition. (See RFOF 152, 154, 157, 159, 164, 165).

167. When Graver's exit from the market is taken into account, CB&I's acquisition of
PDM increased the HHI by [xxx] points to a level of [xxx] based on the value of projects
awarded, increased the HHI by [xx] to alevel of [xxx] based on the number of projects awarded,
and increased the HHI by [xxx] to alevel of [xxx] based on the number of tanks.

Response to Finding No. 167:

The proposed finding is misleading and inaccurate because it does not take into
account current market conditions and the strength of present day competition for LIN/LOX
tanks awards. (FOF 7.132; 7.133) (See RFOF 152; 154; 157; 159; 160). Further, based on
empirical evidence of entry and competition in the LIN/LOX market it is illogical to smply
assume that CB& | would acquire all of Graver's market share. In fact, CB&| haslost a mgority
of LIN/LOX projects to AT&V and therefore there is at least as much of a rationale to assume
that AT&V would take-up Graver's market share. (FOF 5.76-5.78) (RFOF 164).

168. The LIN/LOX market has remained highly concentrated following the
acquisition, with CB&I and AT&V accounting for al five LIN/LOX tank awards during this
period. (CX 1758 (demonstrative); Harris, Tr. 7306-7308). Dr. Harriss compilation of the
dollar value of LIN/LOX tank awards, during the period 2001 through 2002, shows that

concentration as measured by the HHI is [xxx]. (CX 1758 (demonstrative); Harris, Tr. 7825-
7826).
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Response to Finding No. 168:

The proposed finding is inaccurate and misstates testimony given by Dr. Harris.
As an initial matter, Complaint Counsel cites the HHIs from exhibit CX 1758, which is a
demonstrative and was never admitted into evidence for the truth of its contents. Further, Dr.
Harris never agreed that the HHIs for LIN/LOX for this time period were 5372. In fact, Dr.
Harris stated narrowly that the arithmetic used by Complaint Counsel to mechanically reach the
number 5372 was correct. Specifically, Harris stated with regard to the number 5372: "I don't
think it means anything, but as a mechanical matter, | believe that you have done the arithmetic
correctly." (Harris, Tr. 7825-7826).

169. Dr. Harris acknowledged that if PDM had not been acquired by CB&I it might
have won some of these LIN/LOX tank awards. (Harris, Tr. 7826). Dr. Harris acknowledged
that one reason Air Liquide and BOC turned to AT&V was because they thought they needed
some alternative to CB&I. (Harris, Tr. 7827-28). Dr. Harris credited to AT&V the award of Air
Liquide's Fregport, Texas, LIN/LOX project, even though after the award, Air Liquide requested
CB&I to replace AT&V on the project. (Harris, Tr. 7830; Scorsone, Tr. 5036).

Response to Finding No. 169:

The proposed finding mischaracterizes Dr. Harris testimony to the extent it
implies Dr. Harris concluded that the Acquisition has harmed competition in the LIN/LOX
market. In fact, Dr. Harris has concluded the opposite, that an economic anaysis of market
behavior in the LIN/LOX market indicates that competition has not been harmed by the
Acquisition. (Harris, Tr. 7302, 7314-15) (FOF 7.124, 7.131).

Further, Dr. Harris has credited AT&V the award of the Freeport project for good
reason -- because AT&V was awarded the job and is currently performing the work. (FOF
5.122, 5.141). Moreover, the dispute between Air Liquide and AT&V is a business dispute and
not a dispute regarding AT&V's technical capabilities. (FOF 5.131-5.139). Finally, Dr. Harris
noted that AT&V is a strong entrant in the LIN/LOX market and has won three of the five post-
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Acquisition LIN/LOX projects. AT&V's success rate supports the view that competition has not
been harmed in the LIN/LOX market. (Harris, Tr. 7308-10) (FOF 7.127).

170. AT&V has not replaced the competition that existed between CB&I and PDM.
(S mpson, Tr. 3452).

Response to Finding No. 170:

The proposed finding is inaccurate and unsupported by empirical evidence found
in therecord. Asan initial matter, Dr. Simpson admitted on cross-examination that he may have
underestimated the post-Acquisition competitive strength of AT&V because it was awarded
LIN/LOX contracts of which he was unaware. (Simpson, Tr. 3703-3707). Dr. Simpson also
admitted that the knowledge that AT&V beat CB&I twice would have an effect on CB&I's
pricing in the LIN/LOX market. (FOF 7.229; Simpson, Tr. 3829).

Empirical evidence shows CB&I has lost every LIN/LOX tank job it has bid
against AT&V. (Scorsone, Tr. 5018) (FOF 5.31-5.34). As a result of post-Acquisition
competition CB& | has not been able to increase its prices on LIN/LOX tanks. (Harris, Tr. 7315-
7317) (FOF 7.133; 7.135; 5.72-5.78; see also FOF 5.87-5.121 (finding BOC has used AT&V for
several LIN/LOX projects and has been pleased with AT&V's performance and price. BOC
plans to use AT&V in the future); FOF 5.122-5.130 (establishing that Air Liquide awarded
AT&V aLIN/LOX tank at Freeport, Texas because AT&V was the low bidder and despite the
fact CB&I lowered it's price to a zero percent margin)). Finaly, the record shows that LIN/LOX
customers actively involved in the market today are satisfied with the prices they have received
and their available competitive options. (FOF 5.79-5.184).

D. M ar ket Shares and Concentration in the L PG M ar ket

171. Anaysisof LPG tanks sold between 1990 and early 2001 indicates that CB& | and
PDM were the two strongest suppliers of LPG tanks in the United States. (Simpson, Tr. 3363,
3400, 3402-3).
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Response to Finding No. 171:

This finding is misleading in that it ignores the current state of competition in the
LPG market, and therefore isirrelevant in determining the competitive effects of the Acquisition
on the LPG market. For example, such historical information fails to account for AT&V's
success in the LPG market from 2000 to the present as well as viable competitors such as Matrix
and Chattanooga Boiler & Tank. (N. Kelley, Tr. 7088-89, 7085, 7090; Cultts, Tr. 2334; Stetzler,
Tr. 6355, 6365; CX 396, CX 397) (FOF 4.17-4.19, 4.43-4.46, 4.47-4.49). Further, such
historical data does not account for the lack of demand and virtualy non-existent market for
LPG tanks. (Harris, Tr. 7281-82) (FOF 4.10-4.15). Therefore, analyzing the LPG market based
on a ten-year time frame is arbitrary and not reflective of the current competitive conditions in
the LPG market. (Harris, Tr. 7364-65).
172. CB&I and PDM have built the great majority of LPG tanks constructed in the

United States. As shown in the table below, of the fourteen LPG tanks built in the United States
between 1990 and 2001, CB&| built [xxx] and PDM built [xxx]:

[XXXXXXXXXXXXXXX]
[XXXXXXXXXXX] [XXXXXXXXX] [XOXOXXXX] | [XXXXXX] | [XXXXXXX] [XxXxxxxx]
[Xxxxxxx]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]
[XOXXXXXXXXXXXXX] [XXXXXXXXXXX] [xxx] [Xxxxx] [xxx] [XXXXXXXXX]

[As some of the projects are in camera, above table in its entirety should be treated in camera]
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(CX 486; CX 824; CX 1210, in camera; CX 1212 at 7, in camera ; CX 397, in camera; CX 1657
(demonstrative), in camera; RX 757; Simpson, Tr. 3368, 3372-3375).

Response to Finding No. 172:

This finding is misleading and irrelevant for a number of reasons. First, this
finding is not indicative of the current competitive conditions in the LPG market as set forth in
RFOF 171. Second, this finding is misleading because from 1993 to the date of the Acquisition,
CB&I did not build asingle LPG tank. (Harris, Tr. 7286) (FOF 4.12). From 1994 to 2001, there
were only 4 LPG projects and PDM won 3 while AT&V won 1. (Harris, Tr. 7285) (FOF 4.13).
[XOOOXHXXXHXXEXHXXEHXXEXIHKXIHXXEXHXXEKHXXEKXXHKIIXKXEXHKXEKHXXEKXIXHKIIXHKXEXHXXEKXXEXXIXHXXIXKXIXKXKXXKXXXK
XXXXXHXXHKXHXHXXEXXIXHXXHXHXKEXXEXXXHKXHXEXXEXXXXXXXXXXXXXXXXXXXX]  (CX 396 at 2) (FOF 4.18).

173. As shown in the above table, twelve field-erected LPG projects were awarded
between 1990 and early 2001 in the United States. (Simpson, Tr. 3399 (referencing CX 1661,
demonstrative)).  [XXXXXXXXXXXXXXXIXXXEXXXEXXXHXXIXHXXEXXXEXXXKXIXHXXIXXXEXXXEKXXHXXIXXXIXXXKXXKX
XXXHXXXHXXEXHXXEKHXXKIIHKXIXHXXIXHKXEXHXIEKHKIHKIIXHXXIXHXXEXHXXEKHXIKIIHKXIXHXXIXHKXEKXXEKIIXHKXIXHXXIXXXIXXXKXXKX
XXXXXXXHXXXXXXXXXXXXXXXXX] . (CX 1660 (demonstrative); CX 486; RX 678; CX 397 at 1, in
camera). No foreign firms built an LPG tank in the United States during this period.

Response to Finding No. 173:

This finding is misleading, incomplete, and irrelevant for the reasons set forth in

RFOF 171-172. Further, this finding's reference to foreign firms is misleading because foreign

tank manufacturers are currently soliciting LPG business in the United States. (N. Kelley, Tr.

7126) (FOF 4.52-4.54). Moreover, this finding is unreliable as Complaint Counsel now states

that twelve field-erected LPG projects were awarded between 1990 and early 2001, while in
CCFF 172 the number it asserted was fourteen.

174. Dr. Harris acknowledged that CB&I and its two acquisitions, PDM and Morse,

account for all but one of the sales of LPG tanks in the United States from 1990 to the time of the
acquigition. (Harris, Tr. 7522).
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Response to Finding No. 174:

This finding is misleading to the extent that Dr. Harris qualified his answer to
include that CB&I's acquisition of Morse did not impact competition for LPG tanks in any way.
(Harris, Tr. 7522-23). Moreover, from 1993 to the Acquisition, CB&I did not build a single
LPG tank. (Harris, Tr. 7286) (FOF 4.12). Further, this finding's reliance on the 1990 to 2001
time frame is misleading, incomplete, and irrelevant as set forth in RFOF 171-173.

175. Dr. Simpson calculated that the probability of observing CB&1 and PDM win [xx]

of twelve projects if some other firm competed on an equal footing with CB&1 and PDM is 18
percent. (Simpson, Tr. 3399 (referencing CX 1661, demonstrative)).

Response to Finding No. 175:

This finding is misleading, incomplete, irrelevant, and unreliable for a number of
reasons. First, the figures underlying Dr. Simpson's calculations are flawed, misleading, and
incomplete as set forth in RFOF 171-174. As a result, this finding is unreliable and improper.
Moreover, this calculated probability isirrelevant for the same reasons as set forth in RFOF 171-
174. (See, eq., Harris, Tr. 7339).

176. The value of the LPG tank sold by [xxx] was a small fraction of the value of the
other LPG tanks sold during this period. (Simpson, Tr. 3395 (referencing CX 1658,
demonstrative)). Dr. Simpson testified that if this project is dropped from the sample, then
CB&1 won [xxx] LPG projects, PDM won [xxX] LPG projects, and Morse Tank won [xxx] LPG
project. (Simpson, Tr. 3399). Dr. Simpson testified that the probability of observing CB&I and
PDM win [xxx] of eleven projects, if some other firm competed on an equal footing with CB&|
and PDM, is 7.5 percent. (Simpson, Tr. 3400).

Response to Finding No. 176:

This finding is misleading, incomplete, irrelevant, and unreliable for a number of
reasons. Firgt, this finding is misleading because the value of the LPG tank sold by AT&V is
irrelevant to AT&V's ability to successfully complete and compete in the LPG market. (See N.
Kelley, Tr. 7085-86, 7107-08) (FOF 4.36). On the ITC project, AT&V constructed a field-

erected LPG tank, a project that was completed on time, without any defects, to the satisfaction
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of the customer, at a fair price, and through a competitive bidding process that did not include
PDM. (N. Kelley, Tr. 7088-89, 7130-31; Cuitts, Tr. 2455-56, 2495) (FOF 4.16-4.42). Second,
this finding is unreliable and improper to the extent that it asserts Dr. Simpson's probability
analysis in the LPG market as expressed in RFOF 175. Moreover, this finding is misleading,
incomplete, and irrelevant as set forth in RFOF 171-175.

177. Dr. Smpson testified that an analysis of LPG tanks and ammonia tanks sold
between 1990 and early 2001 provides further evidence that CB&I and PDM were the two
strongest suppliers of LPG tanks in the United States. (Simpson, Tr. 3400). Dr. Simpson
testified that the skill set required to build field-erected ammoniatanksis very similar to the skill
set required to build field-erected LPG tanks (Simpson, Tr. 3398 (citing CX 1615 and interviews
with industry participants)). Nineteen projects for field-erected LPG tanks and field-erected
ammonia tanks were awarded between 1990 and early 2001 in the United States. (Simpson, Tr.
3400 (referencing CX 1660 (demonstrative))). CB&I won [xxx] of these projects, PDM won
[xxx] of these projects, Morse won [xx] of these projects, and AT&V won [xx] of these projects.
(Simpson, Tr. 3400 (referencing CX 1661 (demonstrative))). Dr. Simpson testified that the
probability of observing CB&Il and PDM win [xxx] of nineteen projects if some other firm
competed on an equal footing with CB&1 and PDM is only 2.4 percent. (Simpson, Tr. 3400
(referencing CX 1661, demonstrative)).

Response to Finding No. 177:

This finding is misleading, irrelevant, incomplete, unreliable, and is wholly
unsupported by any record evidence. Firgt, this finding is irrelevant because ammonia tanks are
not a relevant product market at issue. Second, this finding is wholly unsupported by any record
evidence. Nowhere in thisrecord is any cite regarding the skill set required to build an ammonia
tank. However, Complaint Counsel attempts to assert, as a finding of fact, the testimony of Dr.
Simpson as to such facts. Moreover, "interviews with industry participants' is not a part of the
record evidence in this case and citing to them is wholly improper. Third, this finding is
misleading, incomplete, irrelevant, and unreliable as set forth in RFOF 171-176.

178. Dr. Simpson concluded, based on documents, opinions of customers, and on his
probability analysis, that CB& I and PDM were the two strongest competitors in the U.S. market
for LPG tanks. (Simpson, Tr. 3402-3).
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Response to Finding No. 178:

This finding relies on materials wholly unsupported by any record evidence. It
attempts to assert as a finding of fact statements and opinions that are not a part of the record
evidence. In addition, this finding is misleading, incomplete, irrelevant, and unreliable for the
reasons set forth in RFOF 171-177. In particular, this finding ignores AT&V's success in the
LPG market as well as viable competitors such as Matrix and Chattanooga Boiler & Tank. (N.
Kelley, Tr. 7088-89, 7085, 7090; Cutts, Tr. 2334; Stetzler, Tr. 6355, 6365; CX 396, CX 397)
(FOF 4.17-4.19, 4.43-4.46, 4.47-4.49).

179. Dr. Simpson testified that Morse Tank had a large advantage in competing for a
project to build an LPG tank for Texaco in Ferndale, Washington in 1994. Dr. Simpson noted
that this LPG tank project was very close to Morse Tank's headquarters and fabrication plant and
very far from CB&| 's headquarters and fabrication plant. (Simpson, Tr. 3386-8 (citing CX 1482
and referring to CX 1195 for proposition that location provides a competitive advantage)). Dr.
Simpson noted that a later PDM document describing competitors in the U.S. LPG tank market
did not list Morse as a competitor. (Simpson, Tr. 3389 (citing CX 94)).

Response to Finding No. 179:

This finding is misleading, incomplete, and irrelevant for a variety of reasons.
First, Ray Maw testified that Morse actually had a competitive cost disadvantage on the Ferndale
LPG project in 1994 because of its obligations under a union collective bargaining agreement.
(Maw, Tr. 6563-64, 6566, 6680) (FOF 4.99). These union obligations resulted in a higher wage
payment, greater benefits, and subsistence cost obligations incurred by Morse that a nonunion
employer, such as CB&I or PDM, would not be required to pay. (Maw, Tr. 6553-56) (FOF 4.99-
4.109). In fact, Dr. Simpson even admitted that he did not know Morse was a union employer,
that Morse in fact paid subsistence costs on the Ferndale project, and that the Ferndale project
was a nonunion project. (Simpson, Tr. 5554-57). He explicitly stated that Morse would have
been "at a disadvantage on a merit [nonunion] job." (Simpson, Tr. 5555). This disadvantage

was estimated by Mr. Maw to be $180,000, more than outweighing any locational advantage
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Morse may have had. (Maw, Tr. 6565-66) (FOF 4.108-4.111). Even Dr. Simpson noted that he
did not know if Morse's disadvantage outweighed any locational cost advantage. (Simpson, Tr.
5557). Second, in his analysis, Dr. Simpson failed to account for CB&I's fabrication facility
located in Fontana, California in 1994, or the alternative of transporting by railroad to the
railspur at the Ferndale site. (Maw, Tr. 6606, 6682, 6685) (FOF 4.110-4.119). Third, CX 1482
isirrelevant; it is a marketing and sales tool that naturally does not express cost disadvantages
that Morse would realize on the project. (Maw, Tr. 6680-81) (Respondents also note that CX
1195 isirrelevant as it is a PDM memorandum discussing Graver Tank). Finally, any assertion
relating to Morse as a competitor in the LPG market is irrelevant because from the first day in
this case, Respondents have asserted that "The Morse Tank Story" demonstrates the ease of entry
and lack of entry barriersin the relevant product markets, not that Morse is a current competitor
to CB&I. (See Opening Br. at 90-93) (FOF 4.90-4.98).

180. Asshown in the following table, in the U.S. market for LPG tanks, between 1990
and early 2001, PDM had sales of [xxxxxxxxx], CB&| had sales of [xxxxxxxxx], Morse Tank
had sales of [xxxxxx], and AT&V had sales of [xxxxxx]. (Simpson, Tr. 3403-04 (referencing
CX 1662, demonstrative)). Based on these sales, PDM had a [xxx] percent market share, CB&|

had a [xx] percent market share, Morse Tank had an [xx] percent market share, and AT&V had a
[xxx] percent market share. (Simpson, Tr. 3404).
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[XOOOXXHXXHXXIXHKXIXHXXIXHXXEXXXEXXXEKHXIEXXXEXIIXHKXXHKXIXXXXXXXXXKXXK]
[XxxX] [XxxX] [XxxX] [XxxX]

[XXXXXXXHXXHXXXXXXXKXXXXXXXXXX] [XxxX] [XxxX] [XxxX] [XxxX]
[XXXXXXXXXEXXKXXXXXXXXXKXXKXXXX] [XxxX] [XxxX] [XxxX] [XxxX]
[XXXXXXXXXEXXXXXXXXXXXXXKXXXX] [XxxX] [XxxX] [XxxX] [XxxX]
[XXXXXXXXXEXXHXXXXXXXXXKXXKXXXX] [XxxX] [XxxX] [XxxX] [XxxX]
[XXXXXXXXXEXXXXXXXXXXXKXXKXXX] [XxxX] [XxxX] [XxxX] [XxxX]
[XXXXXXXHXXXXXXXXXEXXXXKXXKXXXX] [XxxX]
[XXOXOOXXXXXEXXXXXXXXXXXXXXK] [xxx]

[XxxX]
[XOXOXXXXXXKXIXHXXIXXXXXXXXXKXX]
[XXXXXHXXHXXEXXXXXXXHXXXXXXXXXK] [xxx]
[XXXXXXXXXKXXHXXXXXXXXXKXXKXXXX] [XxxX]
[XXXXXXXXXKXXHXXXXXXXXXKXXKXXXX] [XxxX]
[XXXXXXXXXEXXKXXXXXXXXXKXXKXXXX] [XxxX]

[As some of the projects are in camera, above table in its entirety should be treated in camera]

Response to Finding No. 180:

This finding is misleading, incomplete, irrelevant, and unreliable for a number of
reasons. The figures underlying Dr. Simpson's calculations are flawed, misleading, and
incomplete as set forth in RFOF 171-178. This finding does not accurately reflect the current
competitive conditions in the LPG market. (RFOF 171). New competitors are currently active
in pursuing LPG projects, such as AT&V, Matrix and CB&T. (FOF 4.46-4.54). Further,
Complaint Counsel's time period dating back to 1990 is arbitrary. (Simpson, Tr. 3704-05) (See
Opening Br. at 16-19). In fact, from 1993 to the Acquisition, CB&I did not built a single LPG
tank, corresponding to a zero change in HHI for the LPG market. (Simpson, Tr. 3744; Harris,
Tr. 7286) (FOF 4.12, 7.236).
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181. CB&l'sacquisition of PDM increased LPG market concentration, as measured by
the HHI, by [xxx] pointsto alevel of [xxx]. The combined market share of the merged company
is[xxx] percent. (Simpson, Tr. 3404-3405).

Response to Finding No. 181:

This finding is misleading and unreliable because HHI calculations are not
accurate in determining the concentration in the LPG market due to the extraordinarily thin and
almost nonexistent demand, and because of recent entry into the market by Matrix and AT&V.
(Cuitts, Tr. 2495; N. Kelley, Tr. 7088-90, 7130-31; Harris, Tr. 7281-82) (FOF 4.10, 4.17-4.22,
442, 4.43-4.46). Further, CB&I did not built an LPG tank from 1993 to the date of the
Acquisition, corresponding to a zero change in HHI for the LPG market. (Simpson, Tr. 3744;
Harris, Tr. 7286) (FOF 4.12, 7.236) (See also Opening Br. at 16-19).

182. Under the Merger Guidelines, the CB&I/PDM merger has resulted in a substantial
increase in an aready highly concentrated LPG market. The HHI level raises the presumption
that the merger will likely create or enhance market power or facilitate its exercise by CB&lI.

Merger Guidelines § 1.51(c).

Response to Finding No. 182:

This finding is mideading because HHI calculations are not accurate in
determining the concentration in the LPG market due to the extraordinarily thin and almost
nonexistent demand. (Harris, Tr. 7281-82) (FOF 4.10). Moreover, this finding is further
misleading and unreliable because any presumption is directly contradicted by actual events in
the LPG market. For instance, CB&I did not built an LPG tank from 1993 to the date of the
Acquisition, corresponding to a zero change in HHI for the LPG market. (Simpson, Tr. 3744,
Harris, Tr. 7286) (FOF 4.12, 7.236). (See also Opening Br. at 16-19). According to Baker
Hughes, an HHI change of zero combined with two entrants, AT&V and Matrix, recently

competing in the LPG market, with low demand, low barriers to entry, and customer perceptions
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of competitive pricing on LPG projects is sufficient to rebut any alleged presumption. (Opening
Br. at 88-97) (FOF 4.1-6.160).

183. Shortly after the complaint issued in this matter, CB&I| acquired Morse,
eliminating the firm that had accounted for the next most substantial share of LPG sales prior to
the acquisition. (Maw, Tr. 6545). Because CB&I has acquired Morse Tank, the market shares
understate the competitive effects of the acquisition. Merger Guidelines § 1.52.

Response to Finding No. 183:

This finding is misleading and incomplete because when Morse was acquired on
November 30, 2001 by CB&I, AT&V had aready successfully completed LPG tanks. (Maw,
Tr. 6545; N. Kelley, Tr. 7088-89, 7130-31; CX 396, CX 397) (FOF 4.16-4.42, 4.75). In
addition, Morse has not built or bid on an LPG tank project since 1994. (Maw, Tr. 6546-48)
(FOF 4.73). Consistent with Respondents position in this case, Morse is not a current LPG
competitor. (See Opening Br. at 90-93). The impact of CB&I's acquisition of Morse has no
impact in anyway on the competitive effects of Acquisition. (Harris, Tr. 7522-23).

184. The Morse acquisition further increased CB&I's share of LPG sales to [xxx],
leaving AT&V as the only competition to CB&I in the market. CB&I's acquisition of Morse
further increased concentration in LPG, as measured by the HHI, by an additional [xxx] points to
alevel of [xxx]. (Simpson, Tr. 3404).

Response to Finding No. 184:

This finding is misleading and irrelevant for the reasons set forth in RFOF 180-
183. (See also Opening Br. at 16-19). In particular, this finding does not account for the lack of
demand and virtualy "non-existent” market for LPG tanks. (Harris, Tr. 7281-82) (FOF 4.10-
4.15). Further, CB&I, combined with Morse, did not built an LPG tank from 1994 to the date of
the Acquisition, corresponding to a zero change in HHI for the LPG market. (Simpson, Tr.
3744) (FOF 7.236). More importantly, this finding is incomplete when it states that AT&V is
the only competitor left in the LPG market. Direct record evidence exists to the contrary.

Matrix has also bid on current LPG projects. (N. Kelley, Tr. 7088-89, 7085, 7090; Cuitts, Tr.
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2334; CX 396, CX 397) (FOF 4.17-4.19, 4.47-4.49). In fact, LPG customers have testified that
Matrix is "alarge contractor, and quite capable” of building an LPG tank. (N. Kelley, Tr. 7085,
7090) (FOF 4.43-4.46). Matrix has bid on LPG projects and intends to pursue them in the future.
(N. Kelley, Tr. 7083-84; Newmeister, Tr. 2180-82) (FOF 4.34, 4.43).

185. Calculations by Respondents expert show a similar result. Dr. Harris presented a
demonstrative exhibit depicting LPG sales in the United States from 1992 through 2002. (Harris,
Tr. 7282-7284 (referencing RX 947)). Dr. Harris acknowledged that his demonstrative exhibit
regarding sales in the LPG market is essentially the same exhibit used by Dr. Simpson (Harris,
Tr. 7284-7285).

Response to Finding No. 185:

This finding is misleading and unsupported by the record evidence. While Dr.
Harris presented a chart similar to Dr. Simpson's demonstrative, Dr. Harris successfully attacked
Dr. Simpson's conclusions and expressly disagreed with Complaint Counsel's findings.
Complaint Counsel's assertion that Dr. Harris reached a similar result is unsupported by the
evidence. For example, Dr. Harris expressly stated that Dr. Simpson's structural analysis does
not accurately reflect the current level of competition in the LPG market. (Harris, Tr. 7286-87).
Further, Dr. Simpson fails to recognize that CB& I did not win an LPG project from 1993 to the
Acquisition and fails to consider entry in the LPG market. (Harris, Tr. 7287). (See also RFOF
171-184).

186. The figures presented by Dr. Harris confirm that the United States LPG tank
market is highly concentrated and that the acquisition of PDM substantially increased market
concentration. Of the eight LPG jobs during this period, [xxx] were performed by CB&I, [xxX]
by PDM, [xx] by Morse, and [xx] by AT&V. (Harris, Tr. 7285). The one LPG tank constructed

by AT&V was only [xxx], much smaller than historical LPG tanks constructed in the United
States. (Harris, Tr. 7281).

Response to Finding No. 186:

This finding is misleading, incomplete, irrelevant, and unreliable for a number of
reasons. First, Complaint Counsel miscites the record evidence. For example, Dr. Harris
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testified that historical LPG tank prices are much smaller than LNG tanks, not as Complaint
Counsel assertsin CCFF 186 that AT& V's 2000 L PG tank was much smaller than historical LPG
tanks. (Harris, Tr. 7281). Second, this finding is irrelevant because Dr. Harris testified that the
Acquisition has not harmed or reduced competition in the LPG market. (Harris, Tr. 7280-81).
Third, this finding is misleading because the value of the LPG tank sold by AT&V is irrelevant
to AT&V's ahility to successfully compete in the LPG market. (See generally N. Kelley, Tr.
7085-86, 7107-08) (FOF 4.36). On the ITC project, AT&V constructed a field-erected LPG
tank, a project that was completed on time, without any defects, to the satisfaction of the
customer, at a fair price, and through a competitive bidding process that did not include PDM.
(N. Kelley, Tr. 7088-89, 7130-31; Cutts, Tr. 2455-56, 2495) (FOF 4.16-4.42).

187. Using his figures for the dollar value of LPG projects sold in the United States
from 1992 through 2002, Dr. Harris determined that CB&I accounted for [xxxx], PDM
accounted for [xxx], Morse accounted for [xxx], and AT&V accounted for [xxx]. (CX 1757
(demonstrative); Harris, Tr. 7732-7734). According to Dr. Harriss figures, CB&! and PDM
together account for 88.3%, and together with Morse account for roughly [xxx] of the dollar
value of LPG tank projects sold in the United States during the period 1992 through 2002. (CX
1757 (demonstrative); Harris, Tr. 7732-7734, 7773-7774; see Harris, Tr. 7770 ("looking at LPG

projects sold in the United States 1992 through 2002, | think PDM plus CB&I plus Morse
accounted for roughly 99 percent of the dollar value during that period.")).

Response to Finding No. 187:

This finding is another example of Complaint Counsel's attempt to mislead and
distort the record evidence. Dr. Harris specifically testified that he did not calculate percentages
of the LPG market based on dollar values -- Complaint Counsel calculated these statistics on its
own and made its own determinations. (Harris, Tr. 7732-74). Dr. Harrisonly confirmed that the
mechanical process of adding numbers together was as Complaint Counsel said it was
performed. In fact, Dr. Harris stated on the record that he was not comfortable with Complaint
Counsel's attempt to alter RX 947 in the form of CX 1757. (Harris, Tr. 7754). Moreover, Dr.

Harris direct quote set forth by Complaint Counsel is taken entirely out of context and is
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misleading. (See Harris, Tr. 7770). Dr. Harris did not state that his own belief was that CB&|
accounted for 99 percent of the LPG dollar value. Rather, Dr. Harris agreed with Complaint
Counsel that the sum of all Complaint Counsel's percentages added together was 99 percent.
(Harris, Tr. 7767-70). Findly, any attempt to use dollar figures from 1992 as compared to dollar
figures of projectsin 2001 to determine market share is misleading and fails to reflect the current
competitive conditions in the LPG market. (Harris, Tr. 7753-54).

188. Using Dr. Harris's dollar sales figures, CB&I's acquisition of PDM increased the
HHI by [xxx] pointsto alevel of [xxx]. (CX 1757 (demonstrative); Harris Tr. 7775-7776, 7759-

7762, 7765). CB&I's subsequent acquisition of Morse further increased the HHI by [xxx] points
to alevel of [xxx]. (CX 1757 (demonstrative); see Harris, Tr. 7772-7773).

Response to Finding No. 188:

Thisfinding is misleading, attempts to distort Dr. Harris testimony, and is wholly
unsupported by the record evidence. Dr. Harris did not perform these HHI calculations. In fact,
he testified against them. (Harris, Tr. 7753-54, 7767-68). Instead, Complaint Counsel is
asserting as a finding its own calculation of HHIs. Dr. Harris specifically testified that HHIs are
not accurate indicators in this case. (Harris, Tr. 7221, 7227-29) (FOF 7.114, 7.115-7.116) (See
Opening Br. at 16-19).

E. M ar ket Shares and Concentration in the TVC Market

189. PXOOOKXXXXIXXXXXKXIXHKXIXHXXEXHXXEXHXXKXXKXIXHKKIXHXXEXXXEKXXEXXXHKXIXHXXIXXXKXXXKXXXKXXK
XXXXXXXHKXHXHXXEXXXHXXHXEXXEXKXHXXHXXEXXXXXXXXXXXXXXXXX] . (Simpson, Tr. 3489 (citing CX 272,
CX 857, in camera; CX 264; CX 1040 at PDM-HOU 010889; CX 94 at PDM-HOU 017583)).
Since 1960, the only companies that have built TVCs are PDM and CB&I. (Scully, Tr. 1110,
1115 (referencing RX 178); Higgins, Tr. 1267; Newmeister, Tr. 1564). PDM and CB&I are the
only TVC suppliers known to customers. (Scully, Tr. 1110; Neary, Tr. 1430 (referencing RX
178); Higgins, Tr. 1267 (referencing RX 178); Gill, Tr. 204-205).

Response to Finding No. 189:

Respondents do not dispute the truth of this statement, except to note that CB&|

was a fringe competitor in the field-erected TVC market prior to the Acquisition because of its
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lack of experience and lack of commitment to the market. (FOF 6.26-6.64; Opening Br. 121-
122). Indeed, CB&I| has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56;
Glenn, Tr. 4089, 4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). CB&I has
never built a mailbox-shaped field-erected TVC. (Scully, Tr. 1193; Neary, Tr. 1467; Scorsone,
Tr. 5056; FOF 6.27). Furthermore, CB& | had already exited the field-erected TV C market in the
late 1980's, which left PDM as the only competitor for field-erected TVCsin the U.S. until 1997.
(Scully, Tr. 1188; [XXXXXXXXXXXXXXXXXXXXXX] (FOF 6.40).

190. Since 1990, PDM built five TVCs, several of which were awarded prior to 1990,
and CB&I has been awarded [xxx]. (CX 849 at 117-118 (Steimer, IHT) (referencing CX 861 at

PDM-HOU00036163); CX 827 at 5; Thompson, Tr. 2061-2062; Scully, Tr. 1169; CX 926 at
CB&I 007212-HOU).

Response to Finding No. 190:

This finding is misleading and inaccurate.  Specifically, even Complaint
Counsdl's own expert witness disputes the number of field-erected TVCs built since 1990.
(CCFF 192). Infact, PDM has built only one field-erected TV C since 1990, and CB&1, though
it has been awarded a field-erected TVC that was ultimately canceled, has not built one since
1984. (CX-1048 at 14; Scorsone, Tr. 5055-56; Glenn, Tr. 4089, 4160; Scully, Tr. 1187-89,
1193; Higgins, Tr. 1276-77) (FOF 6.26, 6.199).

191. By any measure the TVC market is highly concentrated and the acquisition
greatly increased the level of market concentration. Dr. Simpson testified that he would assign a
50-percent market share to CB& | and a 50-percent market share to PDM based on the opinions
of market participants, documents, and the history of awarded projects. (Simpson, Tr. 3492-3,
3495-6). Based on these market shares, the acquisition increased market concentration, as
measured by the HHI, by 5000 pointsto alevel of 10,000. (Simpson, Tr. 3494).

Response to Finding No. 191:

This finding is inaccurate. CB&I has not built a field-erected TVC since 1984.
(Scorsone, Tr. 5055-56; Glenn, Tr. 4089, 4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77)

(FOF 6.26). Furthermore, CB&| had already exited from the field-erected TVC market in the
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late 1980's, which left PDM as the only competitor for field-erected TVCsin the U.S. until 1997.
(Scully, Tr. 1189; [XXXXXXXXXXXXXXXXXXXXXX] (FOF 6.40).
192. As shown in the following table, if CB&I and PDM are assigned market shares

based on the dollar value of awarded sales since 1990, CB&| has a [xxx] percent market share,
and PDM has a [xxx] percent market share. (Simpson, Tr. 3493-4).

[XXXXXXXXXXXXXXX]
[XxxxxX] [XxxxxX] [XxxxxX] [XxxxxX] [XxxxxX] [XxxxxX]
[xxxxxx]  [[Xxxxxx] [XxxxxX] [XxxxxX] [XxxxxX] [XxxxxX]
[XoXxxxx]  [[Xxxxxx] [XxxxxX] [Xxxxxx] [XxxxxX] [XxxxxX]
[Xoxxxxx]  [[Xxxxxx] [XxxxxX] [XxxxxX] [XxxxxX] [XxxxxX]
[XxxxxX] [Xxxxxx]
[XxxxxX] [XxxxxX]
[XxxxxX] [XxxxxX]
[XxxxxX] [XxxxxX]

(CX 1210 a 7, in camera; CX 567 at CB&| 007139-HOU)

Response to Finding No. 192:

This finding is misleading and inaccurate for four reasons. First, the market
concentration statistics are virtually meaningless, as they were generated using atotal of two data
points over an eleven-year period. (Opening Br. 119). Second, CB& | was a fringe competitor in
the field-erected TV C market prior to the Acquisition because of its lack of experience and lack
of commitment to the market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed, CB&I has not
built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089, 4160; Scully, Tr.
1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Third, CB&I had already exited from the
field-erected TVC market in the late 1980's, which left PDM as the only competitor for field-
erected TVCs in the U.S. until 1997. (Scully, Tr. 1189; [XXXXXXXXXXXXXXXXXX] (FOF 6.40).
Fourth, while CB&| was awarded a bid in 2000, a contract was never signed and the project is
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canceled. (FOF 6.169-6.201). Without the proposed Spectrum Astro project included (and it
cannot be since the product was never sold), PDM would have an HHI of 10,000 since 1984.
(See Reply Br. Part 1.A.).

193. As shown in the above table, based on the dollar value of TVC awards since
1990, CB&I and PDM have a combined share of 100%, and the acquisition increases market
concentration, as measured by the HHI, by [xxx] points to a level of 10,000. (Simpson, Tr.
3494).

Response to Finding No. 193:

Respondents dispute this finding for the reasons set forth in RFOF 192.

194.  Under the Merger Guidelines, the CB&I/PDM merger has resulted in a substantial
increase in concentration in an already highly concentrated TVC market. The HHI level raises
the presumption that the merger will likely create or enhance market power or facilitate its
exercise by CB& 1. Merger Guidelines § 1.51(c).

Response to Finding No. 194:

The Merger Guidelines are not controlling. The Merger Guidelines do not
establish a criteria for evaluating entry that is binding on this Court; instead the Merger
Guidelines, if anything, are binding on Complaint Counsel and it is Complaint Counsel’ s burden
to show that it brought this proceeding in accordance with its own Guidelines. The proper legal
analysis under which entry should be analyzed is set forth in United Sates v. Baker Hughes, 908
F.2d 981, 987-88 (D.C. Cir. 1990). (See Opening Br. Part I.D.) Moreover, non-existent demand
explains the high concentration in the field-erected TVC market. (See RFOF 6.11-6.16). The
market for field-erected TVC's is not large enough to support the existence of two suppliersin
the U.S. (Scully, Tr. 1226-27; RFOF 6.97). A breakup would result in two smaller companies
that would each be substantially weaker than the current CB&I-PDM. (Scully, Tr. 1239-40;
RFOF 6.96).

195. Based on the experiences of TVC customers, Dr. Simpson concluded that CB&I's
acquisition of PDM would lead to higher prices in the market for TVCs. (Simpson, Tr. 3501).
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Response to Finding No. 195:

This finding is misleading and inaccurate, because CB& 1 was a fringe player and
because CB&l has offered a remedy package to this Court that field-erected TVC customers
agree would benefit competition and maintain favorable prices for field-erected TVC customers
in the future. (FOF 6.99-6.121). Complaint Counsel relies on its expert to prematurely and
inaccurately conclude that prices will increase and can cite no evidence of a field-erected TVC
price increase in the record.

VI.
THE MERGER WILL LIKELY LESSEN COMPETITION

BECAUSE IT ELIMINATESPDM ASCB&I'SCLOSEST COMPETITOR
AND OTHER FIRMS CANNOT EFFECTIVELY REPLACE PDM

196. Respondents high market shares in each of the relevant markets demonstrates that
the two firms were the first and second best competitive choices for customers.

Response to Finding No. 196:

Complaint Counsel’s finding number 196 is misleading because, as has been
stated repeatedly, market shares as calculated by Complaint Counsel are not predictive of future
competition in the alleged product markets. (See supra RFOF 7.) Furthermore, it entirely
ignores the issue of entry.

197. In addition to market share evidence, the record contains business documents,
testimony and actual competitive bidding situations in which CB&| and PDM were the closest

competitors, CCFF 204-251, and this vigorous head-to-head competition resulted in lower prices
and margins CCFF 249-291.

Response to Finding No. 197:

Complaint Counsdl’s finding number 197 is irrelevant since entry indicates that
competition will remain vigorous. (See Harris, Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17)
(FOF 7.58, 7.92-7.101, 7.118, 7.113) (See FOF 3.68-3.227 (actual entry has occurred in the LNG

market); FOF 4.16-4.54 (actual entry in the LPG market); FOF 5.22-5.71 (new competitors have
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entered the LIN/LOX market); 5.79-5.184 (LIN/LOX customers are satisfied with prices
received and available competitive options)); RFOF 204-291).

198. Sdlers of LNG, LPG and LIN/LOX tanks and TV Cs compete on price, quality,
reputation, safety record and timeliness of completion. (CX 1033 at 7; Simpson, Tr. 3037).
Prior to the merger, Respondents were far and away the two strongest competitors in terms of
offering buyers the best combination of price, quality, reputation, safety record and timeliness of
completion. (Simpson, Tr. 3050, 3094).

Response to Finding No. 198:

Complaint Counsel’s finding number 198 is misleading and irrelevant since prior
to the Acquisition, new entrants were not seriously pursuing projects in the United States.
(Harris, Tr. 7209-13, 7239-47). Additionally, since CB&I has not built a TV C since 1984, this
statement by Complaint Counsel is flatly false with respect to TVCs. Further, in the LIN/LOX
market Graver had the second-highest market share. (Harris, Tr. 7312). Findly, this finding
ignores entry.

199. CB&l's acquisition of PDM reduced competition by eliminating the competition
between these firms and making it more likely that CB&I could exercise market power. Since
PDM was CB&I's closest competitor, it was also the firm to which CB& 1 would most likely lose
sales to when it raised price. Thus, by eliminating competition between CB& 1 and PDM in the
relevant markets, the merger makes it less likely that CB&I would lose sales after increasing
prices. Merger Guidelines 8 2.21 ("The price rise will be greater the closer substitutes are the
products of the merging firms, i.e., the more the buyers of one product consider the other product
to be their next choice"); id. §2.21, n.21 ("A merger involving the first and second lowest-cost
sellers could cause prices to rise to the constraining level of the next lowest-cost seller™).

Response to Finding No. 199:

Complaint Counsel’s finding number 199 is pure argument and unsupported by
citation to evidence. Contrary to the assertion made in finding number 199, the Acquisition has
not reduced competition in the alleged product markets. (Harris, Tr. 7192). Thisfinding entirely
ignores entry.

200. Entry by new firms into the relevant markets or expansion by existing firms may

deter or counteract the likely anticompetitive effects of a merger if such entry or expansion will
be timely (i.e., within two years of the merger), likely and sufficient. Merger Guidelines § 3.0.

- 96 -

CHI:1176893.3



This entry or expansion must duplicate the pre-merger competition provided by PDM against
CB&l.

Response to Finding No. 200:

Complaint Counsel’s finding number 200 is misleading. First, Complaint
Counsel is unable to even cite to its own Merger Guidelines for its bold, unsupported assertion
that “this entry or expansion must duplicate the pre-merger competition provided by PDM
against CB&I1.” Logic dictates that multiple firms, for example, could prevent a substantial
lessening of competition without duplicating PDM. Second, while the Merger Guidelines may
provide guidance, they are not law and are not binding on the Commission itself or on the courts.
New York v. Kraft Gen. Foods, Inc., 926 F. Supp. 321, 359 n.9 (S.D.N.Y. 1995); FTC v. PPG
Indus., Inc., 798 F.2d 1500, 1503 n.4 (D.C. Cir. 1986); Fruehauf Corp. v. FTC, 603 F.2d 345,
353-54 (2d Cir. 1979); Olin Corp. v. F.T.C., 986 F.2d 1295, 1300 (9th Cir. 1993). Third, under
the law, entry rebuts Complaint Counsel’s prima facie case where there is evidence regarding
actual or potential entry or the existence of low entry barriers rebuts a prima facie case. Baker
Hughes, 908 F.2d at 988. A showing of actual entry is not even necessary. Even the mere threat
of entry can rebut a prima facie case. 1d. The "mere threat" of entry could rebut a prima facie
case if "these firms would exert pressure on the United States . . . market even if they never
actually entered the market." Id. Evidence of the absence of entry barriers to the relevant
markets rebuts a primafacie case. Id. at 989.
201. Inthe two years since the merger, no firm has replaced PDM as an effective price
restraint on CB&I. CCFF 292-571. To the contrary, CB&I has used its competitive advantages,

particularly the significant price gap between CB&I and its competitors, to continue building its
market leadership. CCFF 568-592.

Response to Finding No. 201:

Complaint Counsel’s finding number 201 is riddled with falsehoods. First, there

is evidence indicating that CB& 1 has been constrained; the evidence is overwhelming that there
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has been both actual entry and that there is potential entry constraining CB&I’s prices. (See
Harris, Tr. 7209-13, 7239-47, 7286-87, 7308, 7315-17) (FOF 7.58, 7.92-7.101, 7.118, 7.113)
(See FOF 3.68-3.227 (actual entry has occurred in the LNG market); FOF 4.16-4.54 (actual entry
in the LPG market); FOF 5.22-5.71 (new competitors have entered the LIN/LOX market); 5.79-
5.184 (LIN/LOX customers are satisfied with prices received and available competitive
options)). Internal CB& I documents indicate that CB&I’s prices have been constrained. (RX
208, RX 627). Thereis additiona evidence that CB&I has had to lower its prices in response to
competition. (FOF 4.67-4.70). Additionally, there is no evidence that CB&I has in fact raised
its prices and margins; Complaint Counsel’ s purported examples of price increases are based on
inappropriate comparisons, conjecture, and fabrication. (See FOF 7.1-7.41, 3.597-3.641, 5.182-
5.211, 7.164).

202. Respondents cite numerous domestic and foreign firms that they claim will
replace PDM as a price restraint on CB&I. These are not "new" entrants, but rather the same
firms that historically attempted to compete against Respondents in the relevant markets and
falled. CCFF 437-571. Moreover, Respondents ordinary course of business documents,

including those prepared after the merger, fail to identify any other firm as a competitive threat
to the same extent, consistency and frequency as CB&1 and PDM.

Response to Finding No. 202:

Complaint Counsdl’s finding number 202 is irrelevant and flatly false. Firgt,
whether an entrant is “new” isirrelevant; expansion by existing firmsis aform of entry sufficient
to rebut Complaint Counsel’s prima facie case. In re Grand Union Co., 102 F.T.C. 812, No.
9121, 1983 FTC LEXIS 61, *529 (1983) ("Evidence of low entry barriers includes recent entry
into the target market, or recent capacity expansion by existing competitors in the market.”)
(emphasis added). International Distrib. Ctrs., Inc. v. Walsh Trucking Co., Inc., 812 F.2d 786,
792-93 (2d Cir. 1987) (“Although the issue of barriers to entry is disputed, there was undisputed
evidence that a new carrier had in fact entered the market during 1983 and that several existing
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carriers had expanded their operations into the market during 1983 and 1984. . .. [W]hen
existing carriers expand into a new market, they have lower entry costs than new carriers
‘primarily due to their expertise in the trucking business, their ability to shift some existing assets
to new locations at minimal cost, and their ability to use existing terminals or break-bulk stations
asthe core of an expanded service territory.’”).

This proposed finding is also false because internal CB& 1 documents indicate that
CB&I’s prices have been constrained. (RX 208, RX 627). Further, there are specific instances
where CB& | has lowered prices in response to competition; for example the ABB Lummus and
MG New Johnsonville projects. (FOF 4.66, 4.674.67-4.70, 5.151, 5.153). In addition, CB&I
witnesses have testified that the loss of the Dynegy and Trinidad projects has impacted its view
that it cannot raise prices. (FOF 3.451-3.459).

Further, the entrants are new: S&B/Daewoo, Technigaz/Zachry,
Skanska/lWhessoe, and TKK/AT&V are al completely new competitors in their current
configuration. Even those who bid on Memphis in 1994 did not exist in their present
manifestation.

203. These "new" entrants were, and remain, distant competitors, unable to close the
competitive gap between them and CB&I. There are numerous marketplace conditions that
explain why foreign and domestic firms cannot replace PDM. CCFF 292-420. Respondents and
industry participants know this, (CCFF 393-592), which is why Respondents merger planning

documents (CCFF 730-749) and the testimony of industry participants (CCFF 711-727)
consistently predict that the merger will likely lead to higher prices.

Response to Finding No. 203:

Complaint Counsel’s finding number 203 is fase. First, the statement that
entrants are distant competitors is false; Respondents have won less than 20% of the available
dollarsin the relevant product markets. (Harris, Tr. 7223). In LIN/LOX, CB&I has been beaten
by AT&V on every project where AT&V was a bidder. (FOF 5.76-5.78). Further, as discussed
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below, there are no barriers to entry. Further, as has been addressed, the industry participants
who have foundation believe that the Acquisition has not and will not lead to higher prices. See
supra RFOF 17. Finally, this proposed finding is vague since Complaint Counsel does not
specify product market. RFOF 393-592, 730-749, 711-727.

A. Respondents Viewed Each Other as Their Closest Competitor

204. PDM was CB&I's "man competitor" in the relevant product markets, and
CB&l's ordinary course of business documents reflect this fact. (CX 163 at CB&1-PL006679;
see also, e.g., CX 186 at CB&I-PL012446 ("two horse race" between CB&I and PDM/Air
Products); CX 227 at CB&1-PL045102 ("Principal US Competitor"); Glenn, Tr. 4332 ("principal
U.S. competitor for services')).

Response to Finding No. 204:

Complaint Counsal’s finding number 204 is irrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of
competition do not indicate the state of competition years later.

205. Other descriptions of PDM include the "biggest competitor" (CX 627 at CB&I-

H006780), and a "formidable competitor" (CX 216 at CB&I-PL033886; see also Glenn, Tr.
4263).

Response to Finding No. 205:

Complaint Counsdl’s finding number 205 is irrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of
competition do not indicate the state of competition years later.

206. ORI XXXHXXHXXEXEXKIHKIXHKIXHXXEXXEKIXHKIXHXIXHXKEXXEXKIXHXHKXEXXEXXIXKXHXEXXEXXXXXKXXK
XXXXXXXHKXHXEXXXXXHXXHXXEXXEXXXXXXXXXXXXXXXXXXXXXXX] . (CX 76 at PDM-C 1006121; see also
CX 660 at PDM-HOU005014 (since 1996, CB&I is PDM's "most aggressive competitor in
increasing market share; Scorsone, Tr. 5174, CX 857 a PDM-HOUO019513 ([XXXXXX
XXXXXXXX]); see CX 218 at CB& | PL034531 (PDM is "CB&I's largest and most mentioned tank
competitor")).
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Response to Finding No. 206:

Complaint Counsal’s finding number 206 is irrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of
competition do not indicate the state of competition years later.

207. At other times, CB&I was described as PDM's "only competitor” in the relevant

markets. (CX 660 at PDM-HOUO005016; see also Scorsone. Tr. 5156-57, 5177, 5183; CX 94 at
PDM-HOUO017580, 017582, 017583)

Response to Finding No. 207:

Complaint Counsal’s finding number 207 is irrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of
competition do not indicate the state of competition years later.

208. In September 1998, a PDM EC "President's report" to the Board of Directors
portrayed CB&I as "PDM EC's mgjor competitor in almost al of the significant markets PDM
EC serves... CB&Il and PDM EC are often the only competitors for [] cryogenic storage
contracts." (CX 68 at PDM-C 1002632; see also Scorsone, Tr. 5153-4).

Response to Finding No. 208:

Complaint Counsal’s finding number 208 is irrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of
competition do not indicate the state of competition years later.

209. A later "President's report” to PDM's Board in November 1998 states that "CB&|
remains the major competitor to PDM EC." (CX 67 at PDM-C 1002625; see also CX 106 at
PDM-HOU004990; CX 116 at PDM-HOU(019181 ("CB&I is PDM's magjor competitor for both
[LNG] storage tanks and turnkey facilitiesin the US"); CX 116 at PDM-HOUO019176 ("CB&]I is
PDM's competition for LNG tanks alone. Others have bid tanks in recent years, such as Preload
and Graver, but are not now competitive."); CX 119 at PDM-HOU019508).

Response to Finding No. 209:

Complaint Counsal’s finding number 209 is irrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of

competition do not indicate the state of competition years later.
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210. In 1999, PDM's Board was advised that CB&I is PDM EC's "[w]orldwide
competitor on all projects,” and that PDM EC's objective isto "Be the largest and most profitable
storage tank and related systems contractor in the U.S. and Latin America - beat CB&I!" (CX 74
at PDM-C 1005928, PDM-C 1005940). PDM EC's president, Mr. Scorsone used the idea of
"beating CB& 1" as a"rallying" cry for PDM to "focus on." (Scorsone, Tr. 5166, 5167-68). The
same document attributes CB&1 with the highest and PDM with the second highest market
shares for the markets PDM served. (CX 74 at PDM-C 1005933).

Response to Finding No. 210:

Complaint Counsel’s finding number 210 is irrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of
competition do not indicate the state of competition years later.

211. Tanner & Company, who was retained to locate buyers for PDM in 2000,
described CB&1 and PDM as the "two main players' in the relevant markets, who "bid against
each other alot." (CX 75 at PDM-C 1006089; see RX 26 at PDM-C 1004310 (August 2000

Tanner & Company sales presentation characterizing competition between CB&I and PDM as
"stiff")).

Response to Finding No. 211:

Complaint Counsel’s finding number 211 isirrelevant since the relevant question
is competition going forward. (Harris, Tr. 7196). Old documents reflecting an “old” state of
competition do not indicate the state of competition years later.

1. Respondents Were the Closest Competitorsin the LNG Market

212.  InJuly 1998, PDM's Carroll Davis wrote to his colleague, Steve Crain, and others
that, for the Atlanta Gas Light/Southern Natural Gas LNG project in Etowah, GA, "the red
competition [was] between CB& 1 and PDM." (CX 161 at CB&1-PL006113).

Response to Finding No. 212:

Respondents have no specific response.

213.  An LNG/Aerospace marketing presentation, dated November 2000, states that
CB& was "PDM's competition for LNG tanks alone." (CX 116 at PDM-HOUQ019176).
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Response to Finding No. 213:

The proposed finding is factually incorrect. There is no evidence suggesting that
CX 116 was dated November, 2000. In fact, the document suggests that it was prepared prior to
2000: "A firm price inquiry is expected sometime during the first half of 2000." (CX 116 at
PDM-HOUO019176).

214. PDM's 2000 Business Plan states that "CB& 1 is PDM EC's domestic competition
for LNG tanks." (CX 94 at PDM-HOU017580).

Response to Finding No. 214:

Respondents have no specific response.

215. PDM characterized CB&I as "PDM EC's only competitor on domestic cryogenic,
LNG, LPG, Ammonia and thermal vacuum projects.” (CX 107 at PDM-HOUQ05016).

Response to Finding No. 215:

Respondents have no specific response.

216. Inal1997 PDM Customer Briefing, PDM determined that with "only two capable
LNG tank buildersin the U.S. (PDM and CB&]1) our teaming with Air Products has essentially
put Lotepro and other liquefaction design companies out of the LNG business in the domestic
U.S" (CX 113 at PDM-HOU014838 (emphasis added)).

Response to Finding No. 216:

Respondents have no specific response.

217. Mr. Scorsone confirmed that PDM and CB&I competed fiercely against one
another for LNG tanks. (Scorsone, Tr. 5173).

Response to Finding No. 217:

This finding is misleading and irrelevant as it related to PDM's view as to
competition in November, 2000. (Scorsone, Tr. 5173, citing CX 857). This finding is not
relevant to the current state of competition in the LNG market because of the emergence of new
entrants and foreign tank suppliers. (See generally, FOF 3.451-3.459). Moreover, Complaint

Counsel's cite makes no reference to the "fierce”" state of competition at that time. Instead, Mr.
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Scorsone read from an exhibit as follows. "CB&! is PDM's competition for LNG tanks alone.”
(Scorsone, Tr. 5173).

2. Respondents Were the Closest Competitors in the LPG Market

218. Respondents business documents refer to each other as a"formidable" competitor
(CX 216 at CB&I-PL-033886) or "mgor" competitor in the LPG market (CX 116 at PDM-
HOU019181).

Response to Finding No. 218:

This finding is irrelevant to the current state of competition in the LPG market,
especialy in light of recent entry by AT&V and Matrix. (N. Kelley, Tr. 7088-89, 7130-31,
7085, 7090) (FOF 4.16-4.46).

219. PDM believed CB&I was its "only competition on tanks over 100,000 bbl
[barrel]." (CX 303 at CB&1/PDM-H 4001285).

Response to Finding No. 219:

Thisfinding isirrelevant asit fails to reflect the current state of competition in the
LPG market, especially in light of recent entry by Matrix and AT&V. (See RFOF 218). In
addition, this finding is misleading given that AT&V has successfully completed LPG projects.
(N. Kelley, Tr. 7088-89, 7130-31) (FOF 4.16-4.42).

220. Mr. Scorsone testified that CB&1 was "PDM EC's magjor competitor”" for LPG
tanks. (Scorsone, Tr. 5157, 5174; CX 94 at PDM-HOUQ017580).

Response to Finding No. 220:

This finding is irrelevant to the current state of competition in the LPG market as

set forth in RFOF 217-219.

3. Respondents Were the Closest Competitors in the TVC Market

221. CB&l's business and strategic documents refer to PDM as CB&l's "only
competitor" for TVC projects in the United States. (CX 212 at CB&1-PL031721; see also CX
264 at CB&I-H006780 ("only rea competitor'); CX 265 at CB&I-H007057 ("single USA
competitor").
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Response to Finding No. 221:

Respondents have no specific response.

222, XOOXXXXXRXXXEXXXKXXHKXIXHXXIXHXXEXXXEKXXEKXXEKXXEKIXKIIXHXXXXXXXXXXXXXXXXXXK]  (CX
216 at CB&I1-PL033886, in camera; see also CX 212 at CB&I1-PL031721 (PDM's strategic
aliance was "the only competition for the therma vacuum systems market")), [XXXXXXXXXXX
XXXXXXXHXXHXHXXEXXXXXXXXXXXXXXXXXXXXX] . (CX 1040 at PDM-HOU 010889).

Response to Finding No. 222:

Respondents have no specific response.

223. A 1998 CB&I e-mail discussing a TV C project for Orbital Sciences discussed a
bidding strategy that focused upon beating PDM, and no one else. (CX 272 at CB& -H010889-
90).

Response to Finding No. 223:

This finding is misleading and irrelevant. First, the email refers to a project to
modify an existing 12' thermal vacuum chamber. (CX 272 at CB&1-H010889-90). Repair jobs
are not relevant to this litigation, and are outside of the product market definitions. (See RFOF
6.1-6.10). Furthermore, this existing chamber is a shop-built TVC, and not a relevant product,
by Complaint Counsel's definition, thus exposing a direct contradiction in its findings. (See
CCFF 84, 223).

224. A 1997 memo to a senior CB&I executive notes reaching the objective of

maneuvering CB&I "into a position which could provide CB& 1 significant advantages over Pitt
DesMoines." (CX 261 at CB&1-H004029).

Response to Finding No. 224:

Respondents have no specific response, except to note that this document shows

Respondents' interest in entering the field-erected TVC market in 1997. (FOF 6.40).
225, [XOOXEXXXXHXXIXHXXEXHXXEKHXXKKIHKXIXHXXEKHXIEKHXIKIIXHKXIXHXXEKHXXEXXXKIIXHXXIXXXEXXXKXXKX
XHXHXXXHXXEXHXXEXHXXKIIHKXIXHXXIXHXXEHXIEKIIHKIIXHKXIXHXXEXHXXEKXXKIIHKXIXHXXEKHXXEKHXXEKIIXKXIXHKXIXXXIXXXKXXKX

XXXXXXXHKXHXHXXEXXXXXHKXHXEXXEXXXKXHXEXXEXXXXXXXXXXXXXXXXX] . (CX 242 at CB&1-PL 4003341,
in camera).
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Response to Finding No. 225:

Complaint Counsel's arguments rely heavily on Mr. Lacey, even though he was
an entry-level marketing person at CB& 1 who worked primarily in the aerospace business during
the time that XL was owned by CB&]I. (Scully, Tr. 1125; Scorsone, Tr. 5045). Mr. Lacey was
indeed CB&I's contact person with Spectrum Astro. (Thompson, Tr. 2043). However, Mr.
Lacey generated a large volume of ideas for management to consider with regard to the field-
erected TVC business. (Scully, Tr. 1218; CX-242). Mr. Lacey's ideas were ignored. (Scorsone,
Tr. 5045-46; Scully, Tr. 1221). (FOF 6.150-6.153).

226. In its 2000 Business Plan, PDM stated that "The [EC] Division's competition is

CB&l." (CX 94 a PDM-HOU 017583; see also CX 859 at PDM-HOUO017583; CX 857 at
PDM-HOUO019511).

Response to Finding No. 226:

Complaint Counsel ignores record substantial record evidence that CB&I was a
fringe competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089,
4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Furthermore, CB&I had
already exited from the field-erected TV C market in the late 1980's, which left PDM as the only
competitor for field-erected TVCsin the U.S. until 1997. (Scully, Tr. 1189; [ XXXXXXXXXXXXXXX
xxxxxx] (FOF 6.40).

4. Respondents Were Major Competitorsin the LIN/LOX Market

227. PDM and CB&I were mgor competitors in the LIN/LOX market. (CX 183 at
CB&1-PL012437; see CX 660 at PDM-HOU 005016; CX 658 at PDM-HOU 1002551).
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Response to Finding No. 227:

The proposed finding is made irrelevant by the fact that new entry has created
competition in the LIN/LOX market. (FOF 5.22-5.78) (RFOF 152).

228. In a March 1996 memo to Mr. Scorsone, PDM staff anticipated that CB&I, by
separating from its former parent, Praxair, would "become a major competitor in [the LIN/LOX]
market." (CX 1040 at PDM-HOUQ010888). Between 1990 and 1997, PDM identified at least
four tanks that were lost due to competition from CB&I1. (CX 1049 at PDM-HOU11767-70).

Response to Finding No. 228:

The proposed finding is made irrelevant by the fact that new entry has created
competition in the LIN/LOX market. (FOF 5.22-5.78) (RFOF 152). Therefore, any implication
that absent PDM CB& | would be the only major competitor left is inaccurate.

229. InaJduly 1997 competitor report to Luke Scorsone, PDM's Bill Weber noted that
"[s]lince last fall, CB&| has been the most aggressive competitor in increasing market share.”

(CX 108 at PDM-HOUO005018).

Response to Finding No. 229:

The proposed finding is irrelevant. First, the fact that PDM felt CB&I was the
most aggressive competitor in the LIN/LOX market in 1997 has no bearing on present day
competition. In redlity, since the Acquisition CB&I has lost the majority of LIN/LOX project
awards, each time because the competition bid a lower price. (Scorsone, Tr. 5017-18) (FOF
5.76-5.78).

230. PDM was the lower price dternative to CB&I in the LIN/LOX market.
According to an October 2000 e-mail from Bob Lewis, then CB&1's Vice President of Corporate
Business Development, PDM had "[a] tendency to bid much lower than the market leaving a lot
of money on the table." (CX 632 at CB&I-PL 4000160). In April 1997, Rich Kooy compared
CB&1 and PDM's LIN/LOX prices and recognized that "[i]n North America we [CB&I] could

still be very handily undercut (by as much as 10%) by PDM if they wanted to work at a lower
price level." (CX 178 at CB&I-PL011835).

- 107 -

CHI:1176893.3



Response to Finding No. 230:

The proposed finding is irrelevant and because it does not reflect today's
LIN/LOX market. Today, the other firms have been able to compete with CB&I on price. (FOF
5.76-5.78, 5.87, 5.96, 5.124, 5.128, 5.151-5.158). Asaresult of this competition, CB& | believes
that this market is competitive and plans to act accordingly. In fact, over the past two years,
CB&I has been forced to cut its price to LIN/LOX customers in order to win work from other
competitors. (FOF 5.151-5.156, 5.128-5.130). In fact, AT&V's prices have been so low that
recent CB& | documents reflect pessimism as to CB&|'s ability to even compete in this market.
(RX 208).

Further, the proposed finding is inaccurate because not al LIN/LOX customers
believed PDM was the low-cost provider prior to the Acquisition.  [XXXXXXXXXXXXXXX
XXXXKXXXKXXKHKXXKHKXXEKHKXXKXXIXKXXEXKXXEKKXXEKHKXXEKHKXIXKXXIXKXXEXKXXEXKXXEKKXXKKXXKXXXKXXXKX
XHXXKHXXXKXXXKXXEXKXXKKXXEXKXXEXXXXEXKXXKXXXKXXXKXXKK]

B. Industry Members View Respondents as the Closest Competitors

1. LNG Industry Members

231. Eckhard Blaumueller, former Director of Pipelines and Peaking Services for
People's Energy, testified that "there were only two [suppliers] who had U.S. experience, and
those were the parties that we were talking to, Chicago Bridge & Iron and PDM." (Blaumueller,
Tr. 302; see also Tr. 307-09).

Response to Finding No. 231:

The proposed finding is irrelevant, misleading and incomplete. Mr. Blaumueller
was personally involved with the construction of only one LNG facility, which was built in 1973.
(Blaumueller, Tr. 325) (FOF 3.642). The testimony Complaint Counsel cites refers to Mr.
Blaumueller's role in a proposed methane storage facility, not an LNG storage facility.
(Blaumueller, Tr. 282, 327). Since his retirement in 2001, Mr. Blaumueller had not done any
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research regarding the LNG tank market in the United States (Blaumueller, Tr. 329), and has no
knowledge of foreign LNG tank suppliers. (Blaumueller, Tr. 309, 315, 321, 330) (FOF 3.643-
3.644).

232. Robert Davis, Director of HYCO Services for Air Products, testified that

"virtually all, with just few exceptions, of the LNG tanks in this country had been built by CB&I
and PDM." (Davis, Tr. 3192-3).

Response to Finding No. 232:

Respondents have no specific response.
233. James Clay Hall, Chief LNG Project Engineer for Memphis Light, Gas & Water,
viewed CB&I as the "industry leader" and PDM was "certainly a close second.” (Hall, Tr.
1801). Together, CB& | and PDM provided "very competitive" supply options. (Hall, Tr. 1804).

Response to Finding No. 233:

The proposed finding is irrelevant, misleading, and incomplete. Although Mr.
Hall testified as set forth above, he is not a current participant in the market for field-erected
LNG tanks. (Hall, Tr. 1832-33) (FOF 3.650). Since 1994, Mr. Hall has not conducted any
searches for builders of field-erected LNG tanks or facilities. (Hall, Tr. 1843-45) (FOF 3.653).
Mr. Hall does not monitor the LNG markets, and is not familiar with the current state of
competition in these markets today. (Hall, Tr. 1857) (FOF 3.653).
234. John Newmeister, Vice President of Marketing and Business Development at
Matrix Services, Inc., explained that historically the suppliers of LNG tanks in the U.S. were

"CB&I, PDM and possibly Graver," but with Graver's exit and CB&1's acquisition of PDM, "the
list of qualified tank suppliers decreased to one.” (Newmeister, Tr. 2166).

Response to Finding No. 234:

Respondents have no specific response.
235. Brian Price, Vice President of LNG Technology for Black & Veatch, who

competed against CB&| and PDM for the Memphis LNG project, saw first-hand that "the two
competitors with the lowest prices were CB& | and PDM." (Price, Tr. 558).
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Response to Finding No. 235:

The proposed finding is misleading because it attempts to refer to eight year-old
events as current. The bidding process for the Memphis LNG project occurred in 1994, almost
nine years ago, when foreign companies such as Noell Whessoe were reluctant to enter the U.S.
LNG market. (Hall, Tr. 1771, 1778-80; Scorsone, Tr. 5014; Kistenmacher, Tr. 895, 939-40)
(FOF 3.493-3.508).

2. LPG Industry Members

236. Mr. Newmeister of Matrix had no knowledge of any firm competing for an LPG
project in the United States other than CB& | and PDM. (Newmeister, Tr. 1614, 2166).

Response to Finding No. 236:

This finding is misleading and irrelevant as AT&V has successfully entered the

LPG market and completed such projects. (N. Kelley, Tr. 7088-89, 7130-31) (FOF 4.16-4.42).

This finding lacks foundation, particularly in light of the fact that Matrix, a competitor of CB&|

in the LPG market, competed for the ITC LPG project in 2000, despite losing to AT&V. (N.
Kelley, Tr. 7083-84) (FOF 4.34).

237. Amy Warren, Contracts Administrator for Fluor, Inc., testified that for Fluor's

gggg;)PG project (Sea-3), the only competitors available were PDM and CB&I1. (Warren, Tr.

Response to Finding No. 237:

This finding is misleading, irrelevant, and lacks foundation. First, Ms. Warren's
testimony lacks foundation because she was last involved in the procurement of an LPG tank in
1998. (Warren, Tr. 2284, 2318) (FOF 4.148). Contrary to Complaint Counsel's assertion,
Fluor's last LPG project was completed in 2000 but was actually procured in 1998. (Warren, Tr.
2318) (FOF 4.148). Therefore, Ms. Warren admits that her knowledge regarding LPG
competitors is based on pre-1998 LPG competition. (Warren, Tr. 2318) (FOF 4.148).
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Accordingly, this finding is irrelevant to the current state of competition in the LPG market,
especially given that AT&V has successfully completed LPG projects. (N. Kelley, Tr. 7088-89,
7130-31) (FOF 4.16-4.42). In fact, Ms. Warren testified that she did not even know which
companies are currently qualified by Fluor to build field-erected LPG tanks, or which companies
currently have the ability to construct LPG tanks. (Warren, Tr. 2318) (FOF 4.156-4.157).

3. LIN/LOX Industry Members

238. William Cutts, president of American Tank & Vessal ("AT&V") agreed that,
prior to the merger of CB&I| and PDM, customers preferred PDM or CB&I for their LIN/LOX
tank projects, "almost exclusively [desiring] one or the other or pit[ting] the two against the
other." (Cuitts, Tr. 2390).

Response to Finding No. 238:

The following finding is irrelevant and misleading because it is not representative
of current LIN/LOX market conditions. Cutts own company, AT&V, is currently a strong
competitor often preferred by present day LIN/LOX customers. (FOF 5.26-5.42). Aside from
CB&l, several LIN/LOX market entrants are utilized by current customers. (FOF 5.22-5.78).
Customers have awarded AT&V three out of the five post-Acquisition LIN/LOX tanks awarded
(Scorsone, Tr. 5018) (FOF 5.76-5.78) and AT&V currently has six different bids outstanding for
budget pricing on LIN/LOX tanks. (Cutts, Tr. 2452-2453). Each time since the Acquisition
Cutts own company, AT&V, has bid against CB&I they have been awarded the LIN/LOX
project. (Scorsone, Tr. 5018) (FOF 5.31-5.34). Finally, Cutts testified that as a result of the
Acquisition of PDM, customers have looked at AT&V and awarded them several LIN/LOX tank
projects. (Cutts, Tr. 2572).

239. Chung Fan, Proposal Manager for Linde BOC Process Plants, testified that before

the merger, Linde typically purchased LIN/LOX tanks from PDM, but today CB&1 is "the only
gameintown." (Fan, Tr. 1023, 1026-1027).
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Response to Finding No. 239:

The proposed finding is inaccurate for several reasons. As an initial matter,
Chung Fan is not involved in the procurement of LIN/LOX tanks and, therefore, has no basis for
asserting CB&1 isthe "only game in town." (Fan, Tr. 951; Cuitts, Tr. 2420). Further, empirical
evidence establishes CB&I is not the only game in town. Specifically, post-Acquisition CB&|
has lost a majority of LIN/LOX tanks awarded. (Scorsone, Tr. 5018) (FOF 5.76-5.78) (RFOF
238).

240. Cleve Fontenot, former Vice President of Procurement for Air Liquide Process
and Construction, testified that CB&1 and PDM were the two most qualified LIN/LOX/LAR
tank suppliers. Air Liquide's bid date included, "CB&I, PDM and a little bit lower would be
Matrix." (Fontenot, Tr. 2021-2). However, Air Liquide "didn't feel as comfortable" with Matrix

because the "number of references they had weren't nearly what the other two suppliers [CB&I
and PDM] had." (Fontenot, Tr. 2022).

Response to Finding No. 240:

The proposed finding is irrelevant because Cleve Fontenot has no current
experience nor basis for his assertions. Fontenot admitted at trial that he left Air Liquide in July
2001 and has not kept up to date with current or potential suppliers for LIN/LOX tanks in the
United States. (Fontenot, Tr. 2032) (FOF 5.144). Fontenot further admitted he is unaware of
current market conditions and has no knowledge of which companies Air Liquide has currently
pre-qualified or permits to bid for the supply of field-erected LIN/LOX tanks. (Fontenot, Tr.
2033). In fact, Air Liquide has awarded AT&V, a supplier not referenced by Fontenot, a
contract for the field erection of aLIN/LOX tank in Freeport, Texas. (FOF 5.122-5.130).

241, [XXRXXXKXXKXXXKXXIXEKXXIEKXXEXKXXEKKXXEKHKIIEKKXIXEKXXIXEKXXIXKXXIXKXXIXKXXKXXXKXX
XXXXKXXXKXXKHKXXKKXXEKHKXXKHXXIXKXXEXKXXEKHKXXEKHKXXEKHKXKEKXXIXKXXEXKXXEXKXXEKKXXKXXXKXXXKXXKXK

XXXXXHXXHKXXXIXXXXXXXXXXXXXXX] . ([XxxxxX], Tr. 1988, in camera; CX 136 at CB&| 014195-
HOU; CX 289 at CB&1/PDM-H4000815).
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Response to Finding No. 241:

The proposed finding is contradicted by empirical evidence in the record. Air
Liquide has awarded AT&V, a supplier not referenced by Kamrath, a contract for the field
erection of a LIN/LOX tank in Freeport, Texas. (FOF 5.122-5.130). [XXXXXXXXXXXXXXX
XXKXXXXXXXXXKXKXKXXXXKXKXKXKXXXXKXKXKXKXXXXKXKXEKXKXXXXKXKXEKXXXXXXKXKXKXXXXKXXKXXK
XXKXXXXXXXXXKXXKXKXXHXXKXXKXKXKXXXXKXKXEKXKXXXXKXKXEKXEXXKXKXKXEKXX XXX XKXKXKXX XXX XKXK
XXXXXXXXXXXKXKXKXXXXKXKXKXKXXXXKXKXEKXKXXXXKXKXEKXEXXXXXKXKXKXXXXXXKXKXKXXXXKXXKXK
XXXXXXXXXKXXKXKXKXXHXXKXXKXKXKXXXXKXKXEKXKXXXXKXKXEKXEXXXKXKXKXEKXXXXXXKXKXKXXXXKXXKXK
XXKXXXXXXXXXKXKXKXXXXKXKXKXKXXXXKXKXEKXKXXXXKXKXEKXEXXXKXKXKXEKXX XXX XKXKXKXXXXKXXKXK
XXXXXXXXXKXXKXKXXXXKXEKXKXXXXKXKXKXXXXKXKXKXX XXX XKXKXXXXK]
242. Dr. Hans Kistenmacher, Vice President of Marketing and Sales for Linde BOC
Process Plants, LLC, testified that the merger has "reduced the number of vendors, experienced

vendors from prior to Graver going out of business, we had three experienced, with PDM we had
two, and now we have one." (Kistenmacher, Tr. 876).

Response to Finding No. 242:

The proposed finding lacks foundation and is inaccurate. The proposed finding
lacks foundation because at trial it was demonstrated that Dr. Kistenmacher does not even know
of the current LIN/LOX suppliers for his own company, Linde BOC. Asan initia matter, Linde
has not actually purchased a LIN/LOX tank for severa years. In fact, the last LIN/LOX tank
purchased by Linde, prior to its acquisition of BOC, wasin 1999. (Kistenmacher, Tr. 868-869).
Moreover, Kistenmacher is unaware that BOC awarded AT&V two LIN/LOX tanks after the
Acquisiton. (Kistemacher, Tr. 922). Therefore, the fact that Kistenmacher testified that "we
now have one" experienced LIN/LOX vendor is of little weight.

Further, record evidence establishes that Matrix and AT&V both have experience
field erecting LIN/LOX tanks. (FOF 5.26-5.34, 5.47-5.55). Thus, Dr. Kistenmacher's claim that
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only one experienced vendor exists in the United States is inaccurate and contradicted by record
evidence.

4, TVC Industry Members

243. John Gill, owner of Howard Fabrication, testified that prior to the acquisition,
"before Pitt-Des Moines was taken off the street as a competitor [for TVCs|," "PDM was either
number one or number two," and CB& I was, "either number one or number two." (Gill, Tr. 204-
205).

Response to Finding No. 243:

This finding is inaccurate and midleading for two reasons. First, Complaint
Counsdl flagrantly misappropriates the first quotation as testimony from Mr. Gill. In fact, Mr.
Robertson stated "before Pitt-Des Moines was taken off the street as a competitor ..." as part of
his predicate to a question stricken from the record by a sustained objection. (Gill, Tr. 204-205).
Second, Respondents reiterate that CB& | is a fringe competitor in the field-erected TV C market,
even if it was "number two." (See RFOF 6.26-6.64).

244, Kent Higgins, President of Process Systems International, testified that "PDM and
CB&I" were the only firms that had the capability to construct TVCs. (Higgins, Tr. 1267).

Response to Finding No. 244:

Complaint Counsel ignores substantial record evidence that CB&1 was a fringe
competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089,
4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Furthermore, CB&I had
already exited from the field-erected TV C market in the late 1980's, which left PDM as the only
competitor for field-erected TVCsin the U.S. until 1997. (Scully, Tr. 1189; [XXXXXXXXXXXXXXX

xxxxxx] (FOF 6.40).
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245, Patrick Neary, Manger of the Environmental Test Organization, testified that
Respondents were "the two large field-erected manufacturers' of TVCs. (Neary, Tr. 1430).

Response to Finding No. 245:

Complaint Counsel ignores substantial record evidence that CB&1 was a fringe
competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089,
4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Furthermore, CB&I had
already exited from the field-erected TV C market in the late 1980's, which left PDM as the only
competitor for field-erected TVCsin the U.S. until 1997. (Scully, Tr. 1189; [ XXXXXXXXXXXXXXXX
xxxxxx] (FOF 6.40).

246. Mr. Newmeister of Matrix testified that Respondents were the only two firms who
have competed in the TVC market. (Newmeister, Tr. 1564).

Response to Finding No. 246:

Complaint Counsel ignores substantial record evidence that CB&1 was a fringe
competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089,
4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Furthermore, CB&I had
already exited from the field-erected TV C market in the late 1980's, which left PDM as the only
competitor for field-erected TVCsin the U.S. until 1997. (Scully, Tr. 1189; [ XXXXXXXXXXXXXXXX
xxxxxx] (FOF 6.40).

247, [xxxxxxxxx], Product Manufacturing Factory Planning Manager for
[Xxxxxxxxxxxxx], testified that Respondents were "the lowest risk and best candidates for

success.” ([xxxxxx], Tr. 1899, 1900). Other firms lack the expertise to be as cost-effective and
of equal quality as Respondents. ([xxxxxx], Tr. 1900-01, in camera).
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Response to Finding No. 247:

Complaint Counsel ignores substantial record evidence that CB&1 was a fringe
competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089,
4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Furthermore, CB&I had
already exited from the field-erected TV C market in the late 1980's, which left PDM as the only
competitor for field-erected TVCsin the U.S. until 1997. (Scully, Tr. 1189; [ XXXXXXXXXXXXXXXX
xxxxxx] (FOF 6.40).

248. Ronald Scully, President of XL Systems, testified that turnkey suppliersfor TVCs
were limited to Respondents. (Scully, Tr. 1115, 1237).

Response to Finding No. 248:

Complaint Counsel ignores substantial record evidence that CB&1 was a fringe
competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089,
4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Furthermore, CB&I had
already exited from the field-erected TV C market in the late 1980's, which left PDM as the only
competitor for field-erected TVCsin the U.S. until 1997. (Scully, Tr. 1189; [ XXXXXXXXXXXXXXXX
xxxxxx] (FOF 6.40).

249. David Thompson, CEO of Spectrum Astro, who has "seen most of the thermal
vacuum chambers in the industrial base in the [United States],” testified that Spectrum Astro
"tried to do a survey of everybody in the country that we thought would be a qualified bidder,

and the two bidders that we found at the time were Chicago Bridge and Iron and PDM."
(Thompson, Tr. 2039-41).
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Response to Finding No. 249:

Complaint Counsel ignores substantial record evidence that CB&1 was a fringe
competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a field-erected TVC since 1984. (Scorsone, Tr. 5055-56; Glenn, Tr. 4089,
4160; Scully, Tr. 1187-89, 1193; Higgins, Tr. 1276-77) (FOF 6.26). Furthermore, CB&I had
already exited from the field-erected TV C market in the late 1980's, which left PDM as the only
competitor for field-erected TVCsin the U.S. until 1997. (Scully, Tr. 1189; [ XXXXXXXXXXXXXXXX
xxxxxx] (FOF 6.40).

250. Based on "[c]Jompany documents and the opinions of market participants and the
results of previous projects that had been awarded,” Dr. Simpson concluded that Respondents are

"the only competitors for large field-erected thermal vacuum chambers.” (Simpson, Tr. a 3489,
3492). CCFF 189.

Response to Finding No. 250:

Complaint Counsel ignores substantial record evidence that CB&1 was a fringe
competitor compared to PDM because of CB&I's lack of recent experience and its lack of
commitment to the field-erected TVC market. (FOF 6.26-6.64; Opening Br. 121-122). Indeed,
CB&I has not built a fi